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SOCIAL SECURITY DISABILITY BENEFITS:
DID A GROUP OF JUDGES, DOCTORS,
AND LAWYERS ABUSE PROGRAMS FOR THE
COUNTRY’S MOST VULNERABLE?

MONDAY, OCTOBER 7, 2013

U.S. SENATE,
COMMITTEE ON HOMELAND SECURITY
AND GOVERNMENTAL AFFAIRS,
Washington, DC.

The Committee met, pursuant to notice, at 3 p.m., in room SD-
342, Dirksen Senate Office Building, Hon. Thomas R. Carper,
Chairman of the Committee, presiding.

Present: Senators Carper, Levin, McCaskill, Baldwin, Heitkamp,
Coburn, and McCain.

Also present: Senator Manchin.

OPENING STATEMENT OF CHAIRMAN CARPER

Chairman CARPER. The hearing will come to order. We welcome
all of our guests here today.

I want to start at the outset by thanking Dr. Coburn, Senator
Levin, Senator McCain, their staffs, and our witnesses for the he-
Eoic work, I think, that you have done—to bring us here to this

ay.

I am going to make a very brief opening statement. I am going
to yield to Dr. Coburn for a much longer statement. Then I will
have some more things to say.

I will say this: All of us know we are facing huge budget deficits
in this country. They are down, cut in half, from about $1.4 trillion
to about $700 billion. That is still way too much, and it is part of
the reason why we have this government shutdown that is in effect
even today. But there are a number of things that we need to con-
tinue to do to make sure that we bring down that deficit and we
run this country in a fiscally responsible way.

I think we have a moral imperative to do what is right, the right
thing to do, particularly looking out for the least of these in our so-
ciety. I think we also have a fiscal imperative to make sure we are
meeting that moral imperative in a fiscally, financially responsible
way. And Dr. Coburn and I have spent years working together,
along with Senator Levin, Senator McCain, and others on this
Committee, trying to make sure that we are rooting out waste,
whether it is fraud or just ineffective spending, wherever we find
it, and to reduce it. And in this case, I think Dr. Coburn and his
staff and others have done terrific work. I am grateful for that, and

o))



2

I am going to yield to him at this time. And when he finishes, I
will have some more to say. And I think maybe Senator Levin
would like to make a short opening statement, too. Thanks.

DII;. Coburn, congratulations and thank you for all your good
work.

OPENING STATEMENT OF SENATOR COBURN

Senator COBURN. Thank you, Mr. Chairman. This is the second
hearing in a series looking at deficiencies in the Social Security Ad-
ministration handling of disability claims. Our first hearing, held
in September 2012, looked broadly at the weaknesses and decisions
made by the agency’s administrative law judges (ALdJs), and their
own internal study showed that 22 percent of those were decided
inappropriately. Our look at those showed 25 percent.

This afternoon, we are going to focus on the findings of a 2-year
investigation into the Huntington, West Virginia, Social Security
Office of Disability Adjudication and Review (ODAR). Specifically
the investigative report we are releasing details how one lawyer,
one judge, and a group of doctors financially benefited by working
together to manufacture bogus, fraudulent medical evidence to
award disability benefits to over 1,800 people.

I would like to thank my Chairman, Tom Carper, and the Chair-
man and Ranking Member of the Permanent Subcommittee on In-
vestigations (PSI), Senators Levin and McCain, for their support
and their hard work on this investigation. Without their help, this
hearing would not be possible.

Before we get into the findings of our investigation, I want to ex-
tend a thank you to the four courageous ladies sitting in front of
us at this time. Republics only survive when courage is dem-
onstrated on the basis of character, sound morals, integrity, and
honor. And each four of them have demonstrated that to this Com-
mittee, their investigators, and I think the public will see that as
their stories are told.

These women—dJamie Slone, Melinda Martin, Sarah Carver, and
Jennifer Griffith—saw the disability programs being exploited and
were brave enough to bring their story to the Committee. I com-
mend all of you and hope others will take up your example to
speak up when you see wrongdoing, whether it is in Social Security
or any other agency of the Federal Government.

Congress needs to know where the problems are in our govern-
ment so that they can be addressed and hopefully changed for the
better. Again, thank you to each of you for traveling to Washington
to tell your story. I very much look forward to hearing from you.

The issues we are going to discuss today, like many of our coun-
try’s current problems, began and begin with Congress. Only here
could we take something as important as the Social Security dis-
ability programs and let politics hurt those most in need. By this
I mean that for a long time Congress has acted as if getting people
onto the program is more important than doing oversight of the
program. In practical terms, this has meant pushing the Social Se-
curity Administration (SSA), to eliminate its hearings backlog with
little interest on how that is performed.

This point was driven home clearly the last time the Senate con-
sidered a nominee to head the agency. During the 2007 confirma-
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tion process for former Commissioner Michael Astrue, many Sen-
ators used the chance to criticize how long it took for claimants to
get a hearing. Mr. Astrue in response pledged to work to reduce
the backlog and wait times for hearings, and we saw the results.

Shortly after he was confirmed, the agency rolled out an aggres-
sive plan to reduce the backlog. At bottom, the backlog plan asked
agency employees to do more, faster. While the agency hired more
administrative law judges to carry the load, it also pressured the
ALJs to decide more cases by spending less time on each case. As
part of the plan, SSA pushed all ALJs to decide between 500 and
700 cases per year, many of which contained thousands of pages of
medical evidence. The agency also went so far as to set daily goals
for ALJs. In 2011 and 2012, each ALJ was to decide 2.37 cases per
day. To speed the process further, the judges were encouraged to
skip hearings altogether and just write opinions if they felt it was
warranted.

The agency made clear that moving a high volume of cases was
the top priority. On the surface, the plan appeared to work.

Over the next few years, the agency saw an incredible improve-
ment in the time it took to issue a decision by an ALJ. Wait times
for ALJ hearings dropped from 514 days to as few as 353 days by
2012. The number of ALJ decisions likewise increased from roughly
575,000 in 2008 to more than 820,000 in 2012, a 43-percent in-
crease. By February 2011, Commissioner Astrue proudly an-
nounced that under his watch the agency had “reversed the trend
of declining service and increasing backlog in our disability work-
loads.”

With so much emphasis on the quantity, the agency’s attention
to oversight of the ALJ decisions diminished. The report the Com-
mittee is releasing today details just how much the quality of the
decisions suffered in one particular office—SSA’s Huntington, West
Virginia, office. The report describes how one lawyer, several
judges, and a group of doctors took advantage of the situation and
exploited the program for their own personal benefit. Together they
moved hundreds of claimants onto the disability rolls based on
manufactured medical evidence and boilerplate decisions. As a re-
sult, they saw millions of dollars flow their way, promotions at
work, and had bad behavior ignored.

The ALJ at the center of this mess was Judge David B.
Daugherty. Over the course of his tenure with the agency, he be-
came one of the most prolific ALJs for the agency in the country.
During 2010, the last full year he decided cases, Judge Daugherty
was the third highest producing ALJ out of more than 1,500 at
SSA. In that year alone, he decided 1,375 cases and awarded bene-
fits in 1,371, with an approval rate of 99.7. He denied only four
cases. He was outgunned only by Frederick McGrath of Atlanta,
Georgia, who decided 3,200 cases, and Charles Bridges of Harris-
burg, Pennsylvania, who approved 1,855 cases.

Many of Judge Daugherty’s peers, however, questioned how it
was possible to decide so many cases when most others struggled
to finish a third of that. When asked by a fellow ALJ how he was
deciding such a high volume of cases, Judge Daugherty responded,
“You are just going to have to learn which corners to cut.”
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To cut those corners, our investigation found that Judge
Daugherty focused on cases from one attorney, Eric C. Conn of The
Conn Law Firm. A self-described multimillionaire, Mr. Conn’s law
office is located in Stanville, Kentucky. His practice focused almost
entirely on clients seeking Social Security disability benefits. Early
on, Mr. Conn became known for his aggressive marketing with bill-
boards throughout Stanville and eastern Kentucky. Witnesses
interviewed by the Committee said you could not listen to the radio
or watch television without seeing his commercials.

By all accounts, his marketing efforts worked. By 2010, Mr. Conn
was the third highest paid disability attorney in the country, de-
spite working in a town with only 500 people. In 2010, Mr. Conn
received almost $4 million in attorneys’ fees from the agency. The
only other attorneys receiving more from SSA were Charles Binder
of the Binder & Binder firm, which received $22 million, and
Thomas Nash of Chicago, who received $6.3 million.

However, as our investigation uncovered, there was much more
to the story than Mr. Conn’s advertising. Mr. Conn, Judge
Daugherty, and several doctors carried out a sophisticated plan to
ensure claimants would be approved for disability, relying on ques-
tionable and, in my opinion, fraudulent methods. We will turn next
to the plan they carried out.

For the plan to succeed, the top priority was getting Mr. Conn’s
cases in front of Judge Daugherty. Generally, whenever a claimant
is denied benefits and then appeals to an ALJ, the Social Security
Administration sends the case to whichever office is closest to
where the claimant lives. This protects claimants who might other-
wise have to travel great distances, which can be difficult for some-
one who is disabled.

Mr. Conn, however, discovered a way to ensure that his cases
would always go to the Huntington office. He would require his cli-
ents to sign a waiver requesting their cases instead to go to SSA’s
Prestonsburg, Kentucky, office, a satellite office of the Huntington
office, which was located near the Conn law offices. The
Prestonsburg hearing office is staffed by Huntington ALJs who
travel there once a month, and so no matter where the claimant
lived, their disability claim would be assigned to a Huntington ALJ
on appeal. Directing the cases from there to Judge Daugherty, how-
ever, would take additional effort.

In the normal course, agency rules required cases to be assigned
to ALJs on a rotational basis with the oldest cases assigned a hear-
ing date first. Yet at the moment a case arrived in the office, but
before it was assigned, Judge Daugherty would at times intercept
Mr. Conn’s cases and assign them to himself. If cases would hap-
pen to slip past and get assigned to another judge, Judge
Daugherty would go into the computer system and move the case
to his docket.

Some in the SSA office began to notice what was happening and
brought it to the attention of the office’s chief judge, Charlie
Andrus. Despite having the issue brought to him repeatedly over
a period of 10 years, Judge Andrus never once stopped this proce-
dure. By approving a large volume of Mr. Conn’s cases, Judge
Daugherty met his agency mandated monthly quota with very little
effort.
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According to documents and Committee interviews, each month
Judge Daugherty and Mr. Conn would coordinate on a list of his
clients to approve. The key, however, was that he would only ap-
prove Mr. Conn’s clients if he provided the judge with one addi-
tional piece of evidence that showed they were disabled. And so
every month, Judge Daugherty would call Mr. Conn’s office to let
him know just what kind of evidence he needed for each client. On
the call, Judge Daugherty would start by relaying the name and
Social Security number of each person he was ready to approve. He
would then say whether the new piece of evidence should relate to
a mental or physical impairment. The list would then be typed up
and saved on computers at The Conn Law Firm. Mr. Conn’s staff
referred to these monthly lists as “the DB list,” after Judge
Daugherty’s nickname, D.B. Daugherty.

The Committee obtained DB lists from June 2006 through July
2010. The list contains as many as 52 claimants each month. In
total, the DB list from that time contained 1,823 people who were
approved for disability benefits.

After Judge Daugherty told Mr. Conn the kind of medical evi-
dence he needed, the next step for Mr. Conn was to ensure a doctor
provided it. Fortunately for Mr. Conn, he had a crew of paid doc-
tors ready to provide what he needed. To find doctors willing to go
along with him, Mr. Conn searched the Internet for ones with
checkered or difficult pasts. Those in his circle had histories of mal-
practice, medical licenses revoked, hospital privileges suspended.

Until his death in 2010, Mr. Conn’s go to doctor for physical ail-
ments was Dr. Frederic Huffnagle. While practicing as an ortho-
pedic surgeon, Dr. Huffnagle was the subject of multiple mal-
practice suits, had his medical license revoked, and hospital privi-
leges revoked in other States.

Since Dr. Huffnagle lived 4 hours away, Mr. Conn arranged for
him to come to town for 2 days each month and examine his clients
in a medical suite in his law office. Clients were scheduled for
exams in 15-minute blocks, and the doctor would meet up to 35 cli-
ents per day.

The medical report Dr. Huffnagle gave Mr. Conn was modest at
best. Dr. Huffnagle, as well as the others, would provide brief re-
ports about the visit in a form describing the claimants’ residual
functional capacity (RFC). That is an important term that we need
to be aware of during this hearing.

The second form is commonly known as the “RFC” and is a key
document used by all SSA judges. A residual functional capacity
describes a claimant’s limitations in performing any job in the na-
tional economy, the agency standard in determining whether a
claimant was entitled to benefits.

To wunderstand the problem with RFCs filled out by Dr.
Huffnagle, it is important to understand what they contain. For
each claimant, the RFC asks the doctor to determine a few basic
things: the amount the claimant could lift or carry, the number of
hours that the claimant could sit, stand, or walk in an 8-hour work
day. The RFC also required the doctor to determine how often the
claimant could perform 22 other activities by marking one of four
answers: never, occasionally, frequently, or constantly.
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Given the vast range of answers Dr. Huffnagle could provide on
this form about the claimant, it would be nearly impossible for two
claimants to be found with the exact same limitations. The chances
of two RFCs being filled out the exact same way is next to impos-
sible. Yet somehow Dr. Huffnagle found that his patients almost al-
ways had the exact same limitations. Ninety percent of the time,
Dr. Huffnagle signed one of just 15 different variations of the form.
For just one version he frequently signed, Dr. Huffnagle reported
97 claimants had exactly the same limitations.

This was no coincidence. Our investigation found that this was
a planned step in the process for getting Mr. Conn’s clients onto
disability. Mr. Conn had developed 15 versions of the RFC com-
pletely filled out before any doctor visit took place. He cycled
through them, assigning one of these 15 pre-filled RFCs to people
in the order that they came through his door. It had no connection
to their disability. The only thing that changed was the name and
Social Security number on the top of the page. Mr. Conn then for-
warded the opinion and the RFC to Judge Daugherty.

While agency rules require ALJs to carefully review a claimant’s
entire file and write a comprehensive decisions, Judge Daugherty
did otherwise. Based on the decisions we reviewed, his opinions
would routinely cite only a single piece of evidence, namely, the re-
ports from Mr. Conn’s doctors. As such, his opinions were much
shorter and less detailed than those of other ALJs. Almost all of
them included a boilerplate paragraph and concluded with the fol-
lowing quote:

“Having considered all the evidence, I am satisfied that the infor-
mation provided by Dr. Huffnagle most accurately reflects the
claimant’s impairments and limitations. Therefore, the claimant is
limited to less than sedentary work at best.”

This was remarkable for two reasons: One, a claimant’s case file
can be hundreds of pages, if not thousands of pages long. For a
judge to say the only piece of evidence worth looking at is the one
paid for by the claimant’s lawyer is absurd.

Second, before a claimant ever gets to the ALJ, most have al-
ready been evaluated and denied by the agency twice, professionals
who do this all day every day and have dedicated their lives to it.
In the opinions we reviewed, Judge Daugherty rarely strayed from
a basic format. In fact, most of his decisions were identical to one
another with only small portions changed. As such, he was able to
write a lot of decisions with little effort.

While Dr. Huffnagle passed away in 2010, the same RFC forms
that he signed continued to be submitted by other doctors, several
of whom we will hear from today. We reviewed 102 RFCs signed
by Dr. Herr, and 94 percent were identical to the RFCs that Dr.
Huffnagle signed. Of the 10 RFCs we reviewed signed by Dr.
Ammisetty, 9 were identical to the pre-filled forms used by Dr.
Huffnagle.

Identical RFC forms were also used by doctors examining Mr.
Conn’s clients for mental impairments. For these, Mr. Conn often
sent his clients to see Dr. Brad Adkins. Dr. Adkins would meet
with the clients, write up a short report, and submit a mental RFC.
This RFC required Dr. Adkins to rank the claimant with regard to
15 different abilities, such as follow work rules, behave in an emo-
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tionally stable manner. The form required Dr. Adkins to rank the
ability in the following ways: unlimited, good, fair, poor, or none.
Once again finding two identical RFCs should be next to impos-
sible, yet we found that 74 percent of the RFCs signed by Dr.
Adkins were one of just five different forms. These five forms came
from Mr. Conn’s office already filled out, but Dr. Adkins told the
Committee investigators that he routinely signed them. Only the
names and Social Security numbers were changed. Just as before,
Judge Daugherty would cite only these documents when awarding
benefits to Mr. Conn’s clients.

It would be useful now to turn back to the issue of why these
individuals did what they did. The short answer is that each of
them—Mr. Conn, his doctors, Judge Daugherty, and Judge
Andrus—benefited in different ways, both personally and finan-
cially. Mr. Conn made millions for claimants on the DB list. From
2006 to 2010, Mr. Conn was paid over $4.5 million by the Social
Security Administration in attorney fees. In 2010 alone, he earned
over $3.9 million for all of his cases, including those from Judge
Daugherty.

Mr. Conn’s doctors also benefited handsomely. Mr. Conn paid his
doctors up to $650 per claimant, helping them earn considerable
fees, and by testimony that we have, sometimes spending less than
10 to 15 minutes with them. For the 4 years of records that the
Committee obtained, Mr. Conn paid Dr. Huffnagle almost $1 mil-
lion, Dr. Herr was paid more than $600,000, Dr. Adkins was paid
nearly $200,000.

And Judge Daugherty took full advantage of his freedom. The
running joke in the Huntington office was if you wanted to find
Judge Daugherty, do not bother looking in his office. When fellow
ALdJs complained about Judge Daugherty taking advantage of time
and attendance rules, the agency looked the other way. His big
numbers effectively let Judge Daugherty do whatever he wanted.

Finally, as the Huntington office rose to be the second most pro-
ductive office in the agency, office management and ALJs received
salary increases. Some of the office management even received bo-
nuses for their productivity. Judge Andrus received national rec-
ognition when he was tapped by the agency to mentor other ALdJs
across the country and then promoted to assistant regional chief
administrative law judge.

While lawyers and doctors were getting rich by exploiting a bro-
ken program, the real victims were the claimants and the Amer-
ican taxpayer. The claimants suffer because we do not do any fa-
vors when we wrongly award benefits, and we will certainly hurt
those who justifiably are receiving those benefits when the trust
fund runs out of money probably in less than 18 months.

At the same time, the American taxpayers suffer. For just the
claimants listed on the DB list, Judge Daugherty approved an esti-
mated $546 million in lifetime benefits. For all his cases, Judge
Daugherty awarded $2.5 billion in the last 6 years.

Probably the most troubling issue our investigation uncovered,
however, is what happened when the details of this plan started to
become public. In May 2011, a reporter named Damian Paletta
with the Wall Street Journal ran a story about the relationship of
Mr. Conn and Judge Daugherty. Along with Judge Andrus, Mr.
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Conn and Judge Daugherty responded by carrying out what ap-
pears to be an elaborate attempt to cover up the truth from the So-
cial Security Administration and the American people.

After the story ran, Judge Daugherty and Mr. Conn made the
unusual decision to speak with each other only using prepaid dis-
posable cell phones. We were told by Mr. Conn’s former employees
that this was to keep the conversations from being recorded.

For his part, Judge Andrus conspired with Mr. Conn to retaliate
against Ms. Carver, one of our witnesses today, who he believed
was behind the Wall Street Journal article. Their plan was to fol-
low and film Ms. Carver on days she was working from home in
an attempt to get her fired for violating agency telecommuting
rules. Despite several attempts, they were never able to find Ms.
Carver doing anything wrong. Once the agency discovered what
was going on, they placed Judge Andrus on administrative leave.

The final troubling finding was the systematic destruction of doc-
uments once allegations began to surface publicly. Both Mr. Conn
and the agency took the unusual steps to destroy documents poten-
tially related to a known open congressional investigation. After
the Wall Street Journal article, the Committee found that Mr.
Conn had hired a local shredding company to destroy over 3 million
pages of documents. His former employees informed us he shredded
all hard copies of the DB lists along with a warehouse full of files.
He had another employee destroy all the office computers along
with the hard drives in a massive bonfire. Ms. Slone also noted
that a number of e-mails from Judge Daugherty to Mr. Conn mys-
teriously went missing. The agency for its part could not find any
of Judge Daugherty’s e-mails either.

While Mr. Conn was destroying documents, the agency approved
the purchase of personal shredders for the offices of Huntington’s
management. Keep in mind this occurred in the middle of a con-
gressional investigation when the agency was legally obligated to
preserve all relevant documents. Senator Levin and I immediately
asked the local SSA Office of Inspector General (OIG) agent to
seize the shredders, which they did.

Why Huntington management allowed an office under investiga-
tion to buy personal shredders is a question that needs to be an-
swered. When my office asked the office’s top judge why he ap-
proved the purchase, he said he had not even considered that it
might be a problem. This is a judge. It is unacceptable.

We cannot lose sight of why we are here today. The bipartisan
2-year investigation shows that Congress needs to update laws and
regulations governing Social Security’s disability programs. Judge
Daugherty, Mr. Conn, and his doctors clearly stretched and, in my
mind, broke all agency rules. But attorneys using doctors to pro-
vide bogus medical evidence is not just isolated to Mr. Conn or
even Huntington, West Virginia. Just last year, I released a report
that found the same thing happening in three other offices.

And much like I began, I will end by noting that Congress con-
tinues to be the problem. With the clock ticking on the agency’s
trust fund, some in Congress refuse to acknowledge that the dis-
ability programs are broken and in dire need of significant over-
sight. People who are truly disabled will pay the price of our
dithering.
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One simple reform that would make a big difference is including
professionals from the Social Security Administration to represent
the government and ultimately the American taxpayer in decisions
made by ALJs. This reform would bring a needed balance to both
hearings and decisions at the ALJ level of appeal which is espe-
cially true now that most claimants have representation.

As we learned in our previous report, some claimant attorneys
withhold evidence from the ALJ showing that the claimant’s condi-
tion has improved. A government representative would make sure
no such information is overlooked.

While the ALJ is tasked with also representing the interests of
the government, he is clearly outnumbered. Then add agency man-
agement breathing down the neck of ALJs to meet monthly quotas
for deciding cases. A representative for the government would bring
needed balance to ALJs’ decisionmaking and ensure the ALJ con-
sidered all the medical evidence in the claimant’s file.

This reform has long been a recommendation of the Social Secu-
rity Advisory Board and is fully supported by the Association of Ad-
ministrative Law Judges (AALJ). This is one area where Congress
can find common ground on needed reforms.

We also need to make sure that these ALJs have the tools they
need to render the proper decisions. The agency’s recent forbidding
of the purchase of symptom validity testing, like the Minnesota
Multiphasic Personality Inventory (MMPI), is ridiculous. These
tests determine if an individual is malingering or lying about their
symptoms. The SSA OIG recently determined the agency stands
alone in not using the MMPI with everyone else finding it a useful
tool—other Federal agencies, private disability insurers, academics,
and the medical community at large.

I hope today’s findings encourage others to take a hard look at
this program and support much needed reforms for this program
that last year supported almost 11 million Americans with $137
billion of American taxpayer money.

I would close with one remark. If you work somewhere in the
Federal Government today, I would hope that if you are seeing
fraud, if you are seeing manipulation, if you are seeing things that
are not right, that you will follow the lead of these four courageous
women in bringing it to the attention of Senator Levin’s Permanent
Subcommittee on Investigations or my office.

With that, Senator Carper, I thank you.

Chairman CARPER. Thank you so much.

I am going to go out of order and ask Senator Levin, who chairs
the Subcommittee under which this investigation has taken place,
to make a statement. I will make a short statement after that, and
then we will turn to our witnesses. Senator Levin.

OPENING STATEMENT OF SENATOR LEVIN

Senator LEVIN. Thank you very much, Senator Carper. And first
let me commend Senator Coburn for his leadership and for his and
his staff’s hard work in uncovering the abuses that are the subject
of today’s hearing.

I also want to thank Senator Carper for supporting this inves-
tigative effort and for having his Subcommittee hold this hearing
today.
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This investigation began at the Permanent Subcommittee on In-
vestigations, which I chair, when Senator Coburn was our ranking
Republican Member, and then Senator McCain became our ranking
Republican Member, and that is now his position on our Sub-
committee.

Our Subcommittee rules provide that the ranking minority Mem-
bers may initiate an inquiry. It is an unusual rule. It is a very im-
portant rule, and it almost guarantees that this Subcommittee will
be a bipartisan Subcommittee, and that is true of a number of our
other rules as well. But it is our tradition now as well—it is not
just the rules—that we participate and work together in a bipar-
tisan way and that our staffs work together on investigations. And
that is what happened here.

For the first year of the minority-led 2-year investigation, our
Subcommittee staffs worked together on document requests, con-
ducted joint interviews, and dug into the facts. In the second year
of the investigation, when Senator Coburn became ranking minor-
ity member of the full Committee, which he is now, the joint report
being released today was drafted, and so this report is a prime ex-
ample of a bipartisan congressional oversight effort, as the entire
investigation has been, and we are now very happy and proud that
Senator McCain is our ranking Republican, and we are working to-
gether on many ongoing investigations.

Senator Coburn has already described what this investigation
has uncovered: a case study of conduct that is abusive, fraudulent,
longstanding, and intolerable. The case study shows how one law-
yer living in Kentucky, Eric Conn, engaged in a raft of improper
practices to obtain disability benefits for thousands of claimants,
taking advantage of Federal disability programs that were de-
signed to help the most vulnerable among us.

His improper practices included: manufacturing boilerplate med-
ical forms, misusing waivers to submit claims that should have
gone elsewhere, employing suspect doctors willing to conduct cur-
sory medical exams and sign virtually any form put in front of
them, and colluding with administrative law judges on procedures
that broke the rules and improperly favored his clients.

Evidence of inappropriate collusion between Mr. Conn and one of
the administrative law judges deciding the disability cases is par-
ticularly striking. Administrative Law Judge David Daugherty
used a range of techniques to quickly award benefits in large num-
bers of the Conn cases. They included his improperly assigning the
Conn cases to himself, secretly informing Mr. Conn of what cases
he would decide and what documentation should be submitted, ac-
cepting boilerplate medical forms, relying on conclusory medical
opinions to reverse prior benefit denials, skipping hearings, churn-
ing out short, poor-quality decisions.

In addition, the chief administrative law judge in the regional of-
fice, Charlie Andrus, failed to act on complaints that too many of
the Conn cases were going to Administrative Law Judge Daugherty
and allowed Conn cases to receive favorable scheduling compared
to other cases. After a negative media report on Mr. Conn tar-
nished the reputation of his office, and only after that report, Chief
Administrative Law Judge Andrus did something else. He teamed
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up with Mr. Conn to discredit the Social Security employee that
they believed had blown the whistle.

In addition to improper practices, the evidence exposes the inept,
almost non-existent oversight by Social Security officials that al-
lowed the abuses to continue for years. Repeatedly, lower-level So-
cial Security employees and administrative law judges warned sen-
ior personnel about the improper case assignments, Mr. Conn’s out-
side influence over the office, and the mishandling of his cases by
Administrative Law Judge Daugherty. But nothing was done to
stop it. Decisive action was taken only after the abusive practices
were exposed in the media, in the Wall Street Journal article that
has been mentioned by Dr. Coburn.

The report being released today documents how the individuals
involved in the abuses profited from them. Mr. Conn was paid mil-
lions of dollars in attorneys’ fees, becoming, as Dr. Coburn said, in
2010 the third highest paid disability lawyer at the Social Security
Administration with fees totaling almost $4 million. The doctors
who provided the medical opinions justifying benefit awards were
also well paid, and since 2006, just five of them split $2 million in
fees paid by Mr. Conn. Judge Daugherty never explained the ori-

ins of multiple cash deposits to his family bank accounts totaling
96,000.

So where are we today? Administrative Law Judge Daugherty
was placed on leave by the Social Security Administration in 2011,
then retired, and is no longer deciding disability cases. Last month,
Judge Andrus was also placed on administrative leave and is un-
dergoing a review to determine whether he should lose his job.

Eric Conn is still going strong, representing thousands of dis-
ability claimants and reaping millions of dollars in attorney fees.
He has even opened a new office in Beverly Hills. There has been
no accountability yet for his actions. Maybe this investigation and
this hearing and our report will begin that process.

This investigation did not reach a conclusion about whether the
benefits awarded to all Mr. Conn’s claimants were wrong. There
are too many claimants to generalize. Nor is the report intended
to denigrate the dedicated and honest professionals that keep our
disability programs going despite limited resources and back-break-
ing caseloads. Remember that this investigation was launched be-
cause some of the Social Security administration’s hard-working
employees blew the whistle on the misconduct that they observed.
Those Federal employees will testify today, as will two former
members of Mr. Conn’s office who also helped blow the whistle.
These are courageous witnesses. Our first panel is an extraor-
dinary panel. Our Nation is in your debt.

The point of this hearing is not to attack our disability programs
which play a critical role in the lives of many Americans, but to
spotlight the abusive conduct of a group of legal, medical, and judi-
cial professionals exploiting these programs. Also, the purpose is to
press the need for greater oversight in the agencies and by this
Congress. You can have greater efficiency, and we must always
have great efficiency. We cannot tolerate fraud. We also rec-
ommend a number of measures to prevent similar abuses in the fu-
ture.



12

Again, I want to thank you, Mr. Chairman, for pitching in the
way you have, and also to Senator Coburn and his staff again for
spearheading this investigation. Thank you.

Chairman CARPER. Senator Levin, my thanks to both you and to
Dr. Coburn for those introductory statements. They were much
longer than usual. You usually do not hear a Chairman of the
Committee or Subcommittee or the Ranking Member give a state-
ment of that length. This is an extraordinary investigation that has
taken several years to do, painstaking, a huge amount of effort,
and I am grateful to those who have led that charge.

I said earlier that as we try to grapple with our Nation’s fiscal
gvoes, I believe there are essentially three things that we need to

o:

One, we need to look at our entitlement programs and ask what
steps we need to take in order to save money in those entitlement
programs, in order to save those programs for our children and for
our grandchildren. And how do we do so in a way that is sensitive
to the least of those in our society, that we do not savage old people
or poor people or deserving people? That is No. 1.

No. 2, I believe we need tax reform, tax reform that generates
at least some revenues for deficit reduction.

And the third thing that we need to do, we almost need a culture
change in this government to go from a culture of spendthrift to a
culture of thrift, and an approach in which we look at everything
that we do across the government and say, How do we get a better
result for less money or for the same amount of money? And just
as we need a culture of thrift, we also need a culture that says
there is zero tolerance for fraud, there is zero tolerance for dishon-
esty, there is zero tolerance for wasting taxpayers’ money in order
to benefit a relative handful.

Entitlement spending in this country amounts to over half of
what we spend. Social Security is a big part of that, and most of
the people who receive Social Security, almost everybody, at least
for the regular Social Security retirement benefits, deserve that,
and they have worked and they have earned them. We want to
make sure that the monies that are spent in this Social Security
disability program—Dr. Coburn just said that we are going to run
out of money in about a year and a half. How do we make sure
that we stop wasting money and we actually direct money to the
places where it is most needed?

We had originally hoped to have four panels here today before
us. The fourth panel is not here. As we all know, the government
is in a shutdown. We had hoped to hear from the Social Security
Administration, some of the top folks. They have asked to be ex-
cused and to have a chance to come back later this month. As soon
as the government is back open for business, we expect to schedule
a second hearing to invite the Social Security Administration to
come in and tell us what we are doing nationally throughout the
program and throughout the country in order to address these
kinds of problems that have been uncovered. And we look forward
to that hearing.

We are not going away on this issue. This is a problem. It is a
big problem. I would like to say I am a native West Virginian, and
what I heard here today does not make me particularly proud of
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some of the things that have happened in my native State. But
whatever State that we are from, this kind of thing, if true, cannot
be tolerated, and we have to use our dead level best efforts to make
sure that it stops. The old saying that Harry Truman used to say,
“The buck stops here?” Well, in the case of these witnesses, the
buck stopped with all of you.

A number of us on this panel pray fairly regularly. Among the
things we pray for is wisdom to do the right thing, and we pray
for the strength and courage to be able to do what we know is the
right thing. And what you all have done is not an easy thing to do,
but it is the right thing to do. And from whatever source you drew
your courage and your strength, hopefully you will be an example
for the rest of us, and to enable us and those who might be fol-
lowing this proceeding today.

We want to thank you for being here. Citizens and Federal em-
ployees who bring forward evidence and indication of potential vio-
lations of the law are one of the most important ways in which
Federal agencies, our Inspectors General, and Congress can ad-
dress waste, fraud, and abuse. Without each of you, this hearing
would not have been possible. So thank you for putting such a high
value on public interest and our Nation’s interest and enabling us
to examine these issues.

I want to briefly introduce each of you. We will administer an
oath of office and invite you to go ahead with your statements.

Senator McCain, let me just yield to you as the Ranking Member
of the Subcommittee, if you would like to make a short statement.
Let me just stop right now. I should have asked you if you would
like to make a brief statement. Go right ahead, please.

Senator MCCAIN. No, thank you, Mr. Chairman. I am looking for-
ward to hearing from the witnesses.

Chairman CARPER. All right. Thank you so much. That was brief.
We are not always that brief here.

Our first witness is Sarah Carver, senior case technician at the
U.S. Social Security Administration. She works at the Huntington,
West Virginia, Office of Adjudication and Review. She is here be-
fore our Committee to describe her experiences and disclosures
about the operations of the Huntington office. Ms. Carver appears
today in a personal capacity and is not representing the views of
the Social Security Administration.

Ms. Carver, thank you for joining us.

Our next witness is Jennifer L. Griffith. She is former master
docket clerk of the U.S. Social Security Administration, where she
worked at the Huntington, West Virginia, office. She is also here
before our Committee to describe her experiences and disclosures
about the operations of that office. Ms. Griffith appears today in a
personal capacity and is not representing the views of the Social
Security Administration.

Ms. Griffith, welcome. Thank you for joining us.

Next is Jamie Slone. Ms. Slone is a resident of Pikeville, Ken-
tucky. She appears today to share her observations and experiences
as an employee of the Eric C. Conn Law Firm from 2006 to, I be-
lieve, 2012. And we want to thank you again for appearing before
our panel today. Thank you so much.
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And, finally, Melinda L. Martin, a former employee at The Conn
Law Firm. Ms. Martin was an employee at the Eric C. Conn Law
Firm, and I am not sure for how long, but I am sure you will cover
that in your testimony. We are grateful to you for making time to
come all the way to testify before us today.

The next thing before you testify, though, is I am going to ask
each of you, if you will, to stand, and I am going to ask you to
stand and raise your right hand, please. Do you swear that the tes-
timony you will give before the Committee will be the truth, the
whole truth, and nothing but the truth, so help you, God?

Ms. CARVER. I do.

Ms. GRIFFITH. I do.

Ms. SLONE. I do.

Ms. MARTIN. I do.

Chairman CARPER. Please be seated. Thank you.

Ms. Carver, if you would like to proceed, your entire testimony
will be made part of the record, and you are welcome to summarize
if you wish. Please proceed. Thank you.

TESTIMONY OF SARAH A. CARVER,! SENIOR CASE TECHNI-
CIAN, U.S. SOCIAL SECURITY ADMINISTRATION (APPEARING
IN A PERSONAL CAPACITY)

Ms. CARVER. Chairman Carper, Senator Coburn, Members of the
Committee, good afternoon. My name is Sarah Carver. In Sep-
tember 2001, I joined the Social Security Administration Office of
Disability and Review, beginning a 12-year career at the agency.

Over the course of my employment with the Administration, I
have held the position of a senior case technician (SCT). In 2006,
in addition to my duties as an SCT, I was elected to the position
of the American Federation of Government Employees (AFGE)
3610 Union Steward for the Huntington, West Virginia, ODAR.
Prior to my employment with ODAR, I was a paralegal in the pri-
vate sector for 13 years, 8 of which I primarily focused on represen-
tation of claimants seeking Social Security disability benefits. I am
a graduate of Marshall University with a degree in legal studies.

From 2001 to 2006 I routinely received performance awards for
the quality and production of my work in the Huntington ODAR
office. However, in 2006 those awards came to an abrupt stop when
Greg Hall became the hearing office director (HOD). Coincidentally,
I had been voicing my concerns about what I perceived as the im-
proper processing of Social Security claims in the Huntington of-
fice. Not only did I report my concerns to Mr. Hall, I also reported
them to other members of the Huntington management throughout
the years. These members consist of Arthur Weathersby, Kathie
Goforth, Stacy Clarkson, Jerry Meade, John Patterson, Kelly Row-
land, and Chief ALJ Charlie Paul Andrus. I am still currently em-
ployed as an SCT at the Huntington ODAR office despite many re-
taliatory actions against me by several members of management.

I reported to management on numerous occasions what I per-
ceived as inappropriate actions involving Huntington ODAR man-
agement, ALJ Daugherty, and Attorney Representative Eric C.
Conn. One such example is, in May 2007 I sent an e-mail to Greg

1The prepared statement of Ms. Carver appears in the Appendix on page 102.
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Hall requesting justification on the hearing request dates of ALJ
Daugherty’s fully favorable dispositions. I discussed the serious evi-
dence which would substantiate the overt favoritism of Mr. Conn’s
claimants and management’s continuous sweeping things under the
rug with regards to Daugherty and Conn.

In that e-mail I directly warned my managers, and I quote, “the
Eric Conn situation is going to bite this office in the butt one day.”
I further requested management to open their eyes to the
Daugherty and Conn issues and change the way Conn’s cases were
handled before it became an outside issue.

Instead of any corrective action being taken, the situation only
escalated. I continued reporting to management for several years
thereafter before I took my concerns out of the office.

As a result of my multiple disclosures, I have suffered tremen-
dously. Management has been allowed to harass, intimidate, op-
press, stalk, discipline, ostracize, monitor, and make my life as mis-
erable as possible for the last 7 years.

Knowing that a private investigator was hired to follow me has
been very traumatizing. I still fear for my safety and the safety of
my family. Also knowing that employees have been terminated for
their association with me has left me with such a burdensome feel-
ing. Perhaps I should mention at this point that the agency has
asked me to inform you that I am here testifying in my personal,
not official, capacity, and that the agency does not sanction my tes-
timony.

Every employee in the Huntington, West Virginia, ODAR, includ-
ing management, is considered a public servant and is held to a
higher standard of conduct. Management officials and judges are
no exception.

Where is the accountability in this agency? Why does the agency
promote and reward management for this activity? Agency produc-
tion goals benchmarks are important; however, they should not di-
minish the importance of the quality of work we perform for the
American people. Changes need to be made in the agency to not
only allow for timely processing of claims without sacrificing qual-
ity but also as important, a system needs to be put in place and
monitored by an outside source, to assure that agency leaders and
claimant representatives are held accountable for failing to fol-
lowing the laws, regulations, and agency policies.

I appreciate the opportunity to speak with you and would be
happy to answer any questions that you may have. Thank you.

Chairman CARPER. Ms. Carver, thank you so much. Ms. Griffith.
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TESTIMONY OF JENNIFER L. GRIFFITH,! FORMER MASTER
DOCKET CLERK AT THE U.S. SOCIAL SECURITY ADMINIS-
TRATION (APPEARING IN A PERSONAL CAPACITY)

Ms. GRIFFITH. Chairman Carper, Senator Coburn, Members of
the Committee, good afternoon. My name is Jennifer Griffith. I am
a wife, mother of two, and student, as well as a former employee
of the Huntington, West Virginia, Office of Disability Adjudication
and Review. I am both humbled and honored to appear before you
today and appreciate the opportunity to describe my experience
while employed there.

October has always been a special month for me. It was this day
in 1997 that my son was born. It was 12 years ago in the month
of October that I began my career with ODAR.

(}}lhgtirman CARPER. So today is your son’s 16th birthday. Is that
right?

Ms. GRIFFITH. Yes, it is.

Chairman CARPER. Give him our best. Thank you. Tell him we
said thank you for sharing his mom on his birthday.

Ms. GRIFFITH. Thank you.

During my employment, I was a master docket clerk or case in-
take technician. Beginning in late 2005 or early 2006, on too many
occasions to count, my group supervisor, Kathie Goforth, began to
call me into her office and issue verbal reprimands based on cases
being docketed improperly, incompletely, or not docketed timely. I
was unable to answer her questions and had no idea what was
causing the docketing issues.

In an attempt to determine what was occurring, I began to run
various reports on a daily basis and keep track of cases I docketed
each day. I determined, in fact, the docketing issues were occurring
because ALJ David B. Daugherty was assigning cases to himself at
the master docket level before I was ever aware that the case had
been transmitted to Huntington ODAR.

CPMS, the agency’s computerized docketing system, provided no
safeguards at that time to display who had made the improper as-
signments. I immediately brought this to the attention of Ms.
Goforth, Hearing Office Director Gregory Hall, and Hearing Office
Chief Administrative Law Judge Charlie Paul Andrus, thinking
that my discovery would explain and alleviate the issues that ap-
peared to be mistakes on my part. Instead it was the beginning of
the end of my career.

I began to question how ALJ Daugherty was accessing files that
were not even making it to the daily master docket reports. If the
files had not been through the docketing process and assigned to
an ALJ, how was he aware that they were even in the office? It
is simple. He had prior knowledge.

ALJ Daugherty did not simply take cases from the master docket
without proper docketing. He assigned and self-scheduled extensive
quantities of Mr. Conn’s cases and awarded all of them in favorable
sham hearings.

In 2007, other area attorneys complained that Conn was receiv-
ing preferential treatment from ALJ Daugherty in scheduling hear-
ings. I forwarded those individuals to speak with Ms. Goforth and

1The prepared statement of Ms. Griffith appears in the Appendix on page 102.
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Mr. Hall. Soon after, ALJ Daugherty stopped holding hearings for
Mr. Conn’s claimants, and for an extended period, all of his cases
were decided favorably, on the record, without hearings, 100 per-
cent approval.

Ms. Goforth and Mr. Hall instead increased their efforts to stop
my reporting. I then decided to make each notification in writing
and to include my union representative. I felt I was doing the right
thing. I simply wanted the retaliation to stop and to be able to do
my job without constant threat of reprimand.

Instead, as my reporting of ALJ Daugherty’s misappropriation of
Eric Conn cases increased, the investigations and retaliation by
Huntington ODAR management increased. At one point my super-
visor would time every action I took during the day, including how
long I spent in the bathroom.

In October 2007, after enduring multiple investigations and
verbal and written reprimands, Ms. Goforth told me in an annual
progress review that her goal by the end of the year was to make
sure that I was no longer employed there and that there was noth-
ing I could do about it.

After years of attempting to get Huntington ODAR management
to correct the consistent misappropriation of cases by ALJ
Daugherty for Eric Conn, it was clear to me that things were never
going to change. The constant retaliation had severely affected my
health and my family. My physician advised me to leave my em-
ployment with the Huntington ODAR before it killed me, and I left.

I filed 2 complaints with the Office of the Inspector General. One
was a verbal anonymous complaint made to the OIGs hotline in
2009. They did not contact me until April 2011, apparently because
of a rumored Wall Street Journal investigation. The OIG called me
regarding my complaint, and I cooperated fully. The 2nd complaint
was in 2011, using the OIG’s website.!

In addition to my cooperation with the OIG, I have had the great
fortune to cooperate with this investigation and speak with Com-
mittee staff, as well as to participate in the article written by
Damian Paletta for the Wall Street Journal.

I also filed a complaint with the Office of Special Counsel regard-
ing my forced resignation from ODAR, and after appealing that
claim to the Merit Systems Protection Board (MSPB), I settled it,
and as requested by the agency, I have agreed not to seek employ-
ment with the Social Security Administration for 5 years.

In October 2011, Sarah and I found attorneys to sue Mr. Conn
and ALJ Daugherty on behalf of the United States, and we are con-
tinuing to pursue that case in hopes that through it we will be able
to obtain compensation from them for the American taxpayers.

Each time I spoke with someone, I was asked what I thought
could be done to prevent this type of situation from occurring and
what could be done to fix it. There are not nearly enough safe-
guards built in to catch the type of fraud that occurred here. As
long as financial incentives to produce large numbers of disability
decisions exist, there are going to be managers willing to subvert
the system to meet those goals and receive compensation. In my ex-

1See page 123 for edits requested by witness.
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perience, the primary concern of the management I worked for was
quantity, with little to no regard for quality.

My family has not been the same since my employment with
Huntington ODAR, and financially we will never have the same
amount of security that we had at that time. We have suffered loss
and will probably continue to do so. But I can look at my children
with a clear conscience and know that whatever happens from this,
whether any meaningful action has taken place, I did everything
possible to make sure that the American public knew about it.

Thank you, and I look forward to your questions.

Chairman CARPER. Ms. Griffith, thank you very much for that
statement and, again, for joining us today, and for this journey of
the last several years.

Ms. GRIFFITH. Thank you.

Chairman CARPER. Ms. Slone, welcome, and you are recognized
to make your statement. Thank you.

TESTIMONY OF JAMIE L. SLONE,! FORMER EMPLOYEE AT THE
CONN LAW FIRM

Ms. SLONE. My name is Jamie Slone. I am 36 years old, and I
live in Pikeville, Kentucky. I am married and have four children.
I worked for the Eric C. Conn Law Firm from September 2006 to
March 16, 2012.

One of my responsibilities at the firm was to field calls from Ad-
ministrative Law Judge David B. Daugherty. Each month, Judge
Daugherty called and gave the following information for 30 to 50
Social Security disability claimants represented by Eric Conn: first
name, last name, the claimant’s Social Security number, and either
“mental” or “physical.”

I created a list of these claimants, which was known throughout
the office as the monthly “DB list.” Once the list was created, an-
other employee called each claimant on the DB list to schedule an
exam with a doctor. During my tenure at the firm, Jessica New-
man was primarily responsible for scheduling claimants. Depend-
ing on whether Judge Daugherty indicated “mental” or “physical”
for the claimant, Ms. Newman scheduled the claimant to see a cer-
tain doctor to provide an opinion on the claimant’s alleged dis-
ability.

When the medical opinions were completed, Judge Daugherty
sent a barcode to the firm to attach to the reports, which were used
to upload the reports into the SSA electronic file system. After 6
to 8 weeks, Judge Daugherty issued a decision approving the claim-
ant for disability benefits “on-the-record” without holding a hear-
ing.

If you have any questions, I would be happy to answer. Thank
you.

Chairman CARPER. Thank you, Ms. Slone.

And, finally, Ms. Martin, please proceed. Welcome. Would you
make sure your mic is on? Thank you.

1The prepared statement of Ms. Slone appears in the Appendix on page 113.
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TESTIMONY OF MELINDA L. MARTIN, FORMER EMPLOYEE AT
THE CONN LAW FIRM

Ms. (MARTIN) Hicks. My name is Melinda Hicks, formerly
Melinda Martin. I was married in June 2012. I worked at The Eric
Conn Law Firm from January 2006 until February 2012. My re-
sponsibilities at the firm ranged from receptionist to several dif-
ferent supervising positions to assisting in management of the of-
fice.

During my time at the firm, I did witness several inappropriate
acts between Eric Conn and some of the administrative law judges
from the Huntington, West Virginia, hearing office. I have pre-
viously submitted an affidavit which outlines the relationship be-
tween Mr. Conn and some of those judges that I saw during my
time working at his office.

If you have any questions, I am ready to answer those.

Chairman CARPER. All right. Ms. Martin, thank you.

This is not a trial. This is a Committee hearing. And this is an
opportunity for us to try to get to the truth. I think it was Thomas
Jefferson who said that if the American people know the truth,
they will not make a mistake. And so what we are trying to do
today is to garner as much of the truth as we can.

I do not know who would like to do this, but whoever—our staff
come and go, our Senators come and go during a hearing like this
because there are other things that they need to be doing at the
same time. But if one of you or a couple of you could just take a
minute or two and or maybe explain what was going on. Just in
your own words, what was going on here? If someone, one of you
feel comfortable in doing that, please do.

Ms. CARVER. It is in my opinion that it was a mass collusion be-
tween a judge and an attorney. It was something that was very no-
ticeable from within days of my employment, and it just increased.
And it was done in such openness, and it was not something that
was going on behind the scenes. I mean, we had office statistics,
and as Jennifer mentioned, as those statistics became available to
us in a system to where we were able to view these reports, it be-
came more apparent because you could see the mass numbers of
favorable decisions going out. This was something that really came
to light when this electronic folder came out, because you could just
see the massive amount of numbers.

And the other thing that kind of astonished me, even after this
investigation started, management was still pulling—and, again,
this is in my personal opinion. Management was still pulling these
cases out of hearing request dates and was still allowing—and then
at one point before—and it happened also on several occasions—
once Judge Daugherty helped them meet their monthly goals, be-
cause we had monthly disposition goals, they would bank these de-
cisions. I mean, these were decisions of people who were waiting
for them to come in the mail, and they would bank these for their
own numerical purpose and hold them before sending them out the
next month. And they were all Eric Conn cases. I mean, there
would be 50 sitting, all favorable, on-the-record Eric Conn deci-
sions. Management would allow him to put them in AWPC, which
basically means it is with the judge for writing. However, they had
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been written 2 weeks ago, and all favorable, just sitting there for
the next reporting month.

So, in my view, management was just a part of this as the indi-
viduals that were actually, you know

Chairman CARPER. All right. That was a great overview. Thank
you.

Any idea how many people worked at the Huntington office, the
Social Security office in Huntington? Are we talking about dozens
of people? Scores of people?

Ms. CARVER. Oh, at one time I believe we had about 60 employ-
ees.

Chairman CARPER. In that office, maybe other satellite offices,
and maybe in the law office of Mr. Conn, other people had to know
something was going on.

Ms. CARVER. Absolutely.

Chairman CARPER. People had to know. But the four of you have
somehow stepped up, shown courage, and are here today. It sounds
like some of you have been through a very difficult time. Let me
just ask, what was it that compelled you to stand up and say this
is wrong and somebody needs to say something and do something?
What compelled you, Ms. Martin? We will just ask everybody that
question. What compelled you to do this?

Ms. (MARTIN) HIicKs. I am not really sure. I actually probably
would have been too scared to do it myself. But I had actually spo-
ken to another attorney in the Prestonsburg area just about what
was going on, and he actually contacted someone for me, and that
made it a little easier for me to be able to do.

Chairman CARPER. All right. Thank you. Ms. Slone.

Ms. SLONE. Actually, I

Chairman CARPER. What you have done is not an easy thing to
do. What was it that compelled you and gave you the courage to
do it.

Ms. SLONE. Melinda had initially taken the first step toward
speaking to someone about the problems within the office. Then I
was approached to cooperate and answer some questions and give
my insight on things involved at the law firm. And, I mean, there
was not any question; I just cooperated.

Chairman CARPER. Cooperated with whom? Was it the Inspector
General or——

Ms. SLONE. At first it was your staff. It was the staff here, the
Subcommittee, and then also the OIG.

Chairman CARPER. All right. Thank you.

Ms. Griffith, same question, please.

Ms. GRIFFITH. I do not really know the answer to that question.
I left in 2007 and walked away from it, until 2009. And in 2009,
I began to see some things in the media that were put out by Mr.
Conn and some other things, and it just—I walked away for my
health, but suddenly I was mad again and ready to take that next
step to do something. And I filed a complaint with the OIG fraud
division at that time. And just sort of nothing really happened for
a while, and then I was contacted by Mister—or communicated
with Mr. Paletta and then to the Committee here and worked with
them to bring it out. I think you just have to have a certain level
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of anger over what you see to get you to have the courage to come
forward.

Chairman CARPER. OK. Same question, Ms. Carver. What com-
pelled you to step forward?

Ms. CARVER. I agree with Jennifer as far as the anger. We ini-
tially started reporting this together. I was the union rep, and she
initially came to me because of the disciplinary problems that she
was having with her supervisors. And whenever I would have one-
on-one talks with our office management, it was apparent that this
is not what they wanted to hear. And at a point where they started
retaliating in doing things not only to her but to me, I really truly
believe that that just triggered something inside of me that, I am
a fighter when it comes to doing the right thing. And I just kept
doing it to the point where I could not stop now and I am there
to—as a union representative, to help and to set an example, and
that is what I was trying to do.

Chairman CARPER. Good, and I think you have. You all have.

Ms. CARVER. Thank you.

Chairman CARPER. Before yielding to Dr. Coburn for his ques-
tions, I would ask unanimous consent that my entire statement be
made part of the record.

Dr. Coburn, please.

Senator COBURN. Thank you.

Jennifer, I am going to go through a list of questions, if you can
answer them fairly rapidly for me. I think you probably have the
answers to them in your mind.

How long did you work at the Huntington office?

Ms. GRIFFITH. From 2001 to 2007.

Senator COBURN. And you were a master docket clerk?

Ms. GRIFFITH. For the latter half of my employment. I initially
was a senior case technician.

Senator COBURN. OK. And were cases assigned only by the mas-
ter docket clerks, or were judges allowed to assign cases them-
selves?

Ms. GRIFFITH. At that time the master docket clerks were the
only ones assigning cases, unless, of course, something was brought
to their attention by a supervisor, and then the supervisor would
assign it. But, traditionally, it was the master docket clerk.

Senator COBURN. And the reason that they did not want judges
assigning cases on the master docket list?

Ms. GRIFFITH. Is to avoid judge shopping or favoritism.

Senator COBURN. OK. And once a case was assigned to a judge,
was it typical for that case to then be reassigned to another judge?

Ms. GRIFFITH. It was not supposed to be assigned to another
judge.

Senator COBURN. Now, you have talked about some of the prob-
lems you had when Judge Daugherty was going into the computer
system, the CPMS, and assigning himself cases, and that was some
of your conflict that you were supposedly disciplined over:

Ms. GRIFFITH. Yes.

Senator COBURN [continuing]. That really was not your fault. Is
that the only way you can manipulate this system? Are there other
ways that you can manipulate the system and somebody could still
cheat the system today?
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Ms. GRIFFITH. There are numerous ways, or at least there was
when I was there. Keep in mind I have been gone for a while. But
at the time, unless something is changed significantly, the numer-
ical goals make it a priority to sort of sort things around. For ex-
ample, if you have a case in one status for too long, then that could
be an issue. You want to make sure that you are processing things
timely. You can simply change status out of a case and then change
it back or move it to a different status without really ever doing
anything to that case.

Senator COBURN. So you meet the numbers, but you did not real-
ly do anything?

Ms. GRIFFITH. Essentially, yes.

Senator COBURN. All right. Sarah—let us see. Let me finish with
Jennifer again. Jennifer, if you would turn to Exhibit 261 that is
in that big book in front of you, this is an e-mail you wrote on Sep-
tember 11, 2007, to Greg Hall, the hearing office director, who was
the top manager in charge of the Huntington office at that time.
In it, you express serious frustration. You let him know that you
were quitting. You wrote, “I am aware that while I was out of the
office, Judge Daugherty felt it was necessary to take away some
more cases that were assigned to another judge and place them in
his name.”

I take it that this was not the first time that this happened?

Ms. GrRIFFITH. No. This had begun approximately a year, year
and a half prior.

Senator COBURN. Why did that make you so upset?

Ms. GRIFFITH. Because every time a case would disappear or a
group of cases would disappear off the master docket list, then my
supervisor was coming to me for explanations as to why. If I am
not performing my job to the fullest capacity, then I will not receive
a successful performance evaluation, and I have no chance for pro-
motion or anything else. And it had taken me a long time to figure
out what caused this because there was no clear way to determine
what happened. And it had escalated to a point of almost constant
altercations with my supervisor.

Senator COBURN. How long do you think Judge Daugherty was
doing this?

Ms. GRIFFITH. By my estimation, it began after the e-folder proc-
ess went into effect

Senator COBURN. Which was?

Ms. GRIFFITH. In 2005 is when we started that.

Senator COBURN. All right. How many times do you remember
this happening that he would reassign cases?

Ms. GRIFFITH. I do not think I can count that. I mean, it was
every month. He would do it

Senator COBURN. Fifty, 60, or 100 times?

Ms. GRIFFITH. Yes. I mean, there would sometimes be 50 cases
missing off of my pending list, or sometimes it might be 5—you
docket daily, and there would be cases disappearing every day,
sometimes every week.

Senator COBURN. In your e-mail you also wrote, “Judge
Daugherty”—“DBD does many things like this every month. When

1See Exhibit No 26, which appears in the Appendix on page 729.
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I find them, I make management aware of it. Nothing is ever done
about it.”

What did you tell your managers and what was their response?

Ms. GRIFFITH. Well, at a certain point in time, after verbal notifi-
cations, it became clear to me that they were not going to do any-
thing. So I started making written notifications and including the
name and Social Security number of each case that he took off the
docket that I became aware of. And that continued from mid-to late
2005 all the way up until I left in 2007.

Senator COBURN. And to your knowledge, was Judge Daugherty
ever disciplined for what he did?

Ms. GRIFFITH. Not to my knowledge.

Senator COBURN. And that is a violation of the rules inside Social
Security. Is that correct?

Ms. GRIFFITH. To my understanding, it is a violation of the Hear-
ings, Appeals and Litigation Law (HALLEX).

Senator COBURN. Were the cases always from one particular law-
yer, or did he do that for all kinds of cases?

Ms. GRIFFITH. I am not aware of him doing it for any other office
other than Eric Conn’s office.

Senator COBURN. All right. Thank you.

Ms. Carver, you noticed many of the same problems that Ms.
Griffith saw in the Huntington, West Virginia, office. Can you de-
scribe your role in the office specifically as to what Jennifer has
talked about?

Ms. CARVER. Jennifer was receiving disciplinary reprimands,
verbal and in writing, at first she was denied a union representa-
tive to even be present when they were verbally—what they said
is counseling. But then it escalated to the verbal counseling and
they would always put it in writing. It was a battle with manage-
ment to even let me be present. So that is when I kind of got in-
volved with not only management, but even with my outside union
president and vice president and chief steward, and I began talking
with management and also keeping things in writing based on
what conversations we had.

Senator COBURN. Right. Before we talk about Judge Daugherty’s
decisions, I understand the office joke was that if you were looking
for Judge Daugherty, do not look in his office. Is that true?

Ms. CARVER. That is true.

Senator COBURN. That was an observation not by you but by sev-
eral other people in the Huntington office?

Ms. CARVER. Yes. There were several occasions where they had
to go next door or management would call him on his cell phone
because there were people waiting in the hearing rooms for him,
and he was usually at the coffee shop at the Holiday Inn across the
street.

Senator COBURN. And did anyone in Huntington management
know about Judge Daugherty’s time and attendance problems?

Ms. CARVER. Yes. Not only did other ALdJs report it, I reported
it approximately probably two or three times.

Senator COBURN. Was anything done about it?

Ms. CARVER. No.

Senator COBURN. It has now been about 2'% years since the prob-
lem within the Huntington Social Security office became known
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publicly. Have you witnessed any retribution recently for those who
are still trying to speak out?

Ms. CARVER. Yes.

Senator COBURN. Would you describe that, please?

Ms. CARVER. There have been—well, I will give you a really good
example. One of the employees who reported to the OIG that the
private investigator was hired to have me followed, she went from
being one of the top employees as far as production and her workup
in the country—I mean, she was No. 1, No. 2 in workup, and often
helped management with projects that were not even—I mean,
they were management-type projects—to being suspended for 2
weeks. She was also reprimanded for bringing the word “diversity”
up in one of her office evaluations. Several employees that partici-
pated were also—we were now being charged with absent without
leave (AWOL). I had a police officer call my work, and my 16-year-
old daughter had been in a car accident, and I had verbally went
and sought approval from management and received it and left the
office. However, when I came back, when I officially put in my
leave request, I was charged with AWOL, and that was the begin-
ning—and it is still occurring. Despite any type of medical certifi-
cation that employees are receiving from their physicians, manage-
ment is giving themselves the right to decide whether or not your
condition is serious and denying employees leave. And this is hap-
pening every day. You can speak with anybody in management in
our office right now. That did not happen before this investigation.

Senator COBURN. Each judge would have several support staff
working with them, including those that would help draft decisions.
Can you describe Judge Daugherty’s approach to writing decisions
and the extent to which he was helped by staff?

Ms. CARVER. When he was holding hearings for other representa-
tives, they would write the decisions. These are paralegal writers.
They would write the decisions, and we had one writer specifically
who said that, “There is not enough information for me to write
this favorable decision. There is not enough substantial evidence in
the file.” And she was told by the supervisor, Ms. Goforth, that if
she did not write the decision that she would be held insubordi-
nate.

Senator COBURN. All right. We have heard from many judges
that ALJ hearings can take as long as an hour or more. When
Judge Daugherty would hold hearings for Mr. Conn’s clients, how
long would they take?

Ms. CARVER. About 10 minutes, if that.

Senator COBURN. And did he issue a decision at the time?

Ms. CARVER. Most of the time, yes. He went in long enough to
go on the record and no testimony was taken, you could listen to
the court reporting as a senior case technician. We would bring
these hearings back in and put them into our system, and you
could listen to the recordings and he would just go on record and
announce that his decision was favorable, and there would be no
testimony from the vocational expert (VE), the claimant, or any-
body.

Senator COBURN. And it is true that you notified Mr. Hall that
you were aware that Judge Daugherty was assigning himself cases
as well?
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Ms. CARVER. On many occasions.

Senator COBURN. And that was written as well?

Ms. CARVER. Yes.

Senator COBURN. All right. Thank you.

Chairman CARPER. The next questions will be asked by Senator
Levin, and he will be followed by Senator McCain, Senator Bald-
win, and Senator Heitkamp. Senator Levin.

Senator LEVIN. Thank you very much, Mr. Chairman.

Ms. Carver, you were targeted for speaking out. Administrative
Law Judge Andrus and Mr. Conn used a Conn employee who was
a former police officer to videotape you on the days that you were
supposed to be working from home. They were trying to catch you
going shopping or otherwise taking advantage of the rules. They
failed. They were unable to provide any kind of proof like that, so
instead, you were filmed going shopping on the weekend. And then
evidence was fabricated in that videotape to make it appear as
though you were going shopping during work hours. And then the
videotape was turned over to your superiors.

So far is that correct?

Ms. CARVER. Yes.

Senator LEVIN. They tried to discredit you because they believed
you had spoken to a reporter about what was going on in the office,
and Judge Andrus has admitted as much in the signed statement
to the Social Security Administration IG, which is Exhibit No. 82.1

Shall I call you “Ms. Martin” or “Ms. Hicks?” I am sorry.

Ms. (MARTIN) Hicks. Either will be fine.

Senator LEVIN. OK. Ms. Hicks—you are married, obviously—did
a member of the Huntington office, Sandy Nease, regularly place
calls to you at the Conn office informing you when Ms. Carver
would be working from home?

Ms. (MARTIN) Hicks. She did. She actually did not call the office.
She called my personal cell phone.

Senator LEVIN. Were you at the office when she called?

Ms. (MARTIN) HIiCcKS. Most of the time.

Senator LEVIN. And why was she calling your personal cell
phone, do you know?

Ms. (MARTIN) HICKS. Yes. She wanted me to let Eric know
when——

Senator LEVIN. Eric Conn?

Ms. (MARTIN) HickS. Yes, what days Sarah would be on her flex
day, and she also called to give us directions to her home, her ad-
dress. She told us that she had a tall privacy fence that would be
hard to record over, and also told us the type of vehicles that she
and her husband drove so that it would be easier for them to find
her.

Senator LEVIN. And this came from the Social Security office?

Ms. (MARTIN) HICKS. Yes.

Senator LEVIN. And then was part of that a coded message?

Ms. (MARTIN) Hicks. Yes, a couple of messages she would say
that her children had band practice, and I do not think that she
had children that actually had band practice. That just meant that

1See Exhibit No. 82, which appears in the Appendix on page 1276.



26

instead of saying it is her flex day, she would just call and say her
children had band practice.

Senator LEVIN. And a flex day is when employees are working at
home. Is that correct?

Ms. (MARTIN) HICKS. Yes.

Senator LEVIN. And so that was, in your judgment, coded words
for she is supposed to be doing work at home on a flex day.

Ms. (MARTIN) HICKS. Right.

Senator LEVIN. And not that the kids had band practice.

Ms. (MARTIN) Hicks. Correct.

Senator LEVIN. And did you then give that information to Mr.
Conn?

Ms. (MARTIN) Hicks. I did.

Senator LEVIN. That is pretty stunning testimony, I have to tell
you. You are being tracked and followed here, Ms. Carver, and we
now have a witness from the Social Security Administration office
there who confirms that these calls were made to Mr. Conn from
your office so that you could be tracked. And I am just wondering,
I think you have initiated a lawsuit I believe you have made ref-
erence to. Is that correct?

Ms. CARVER. Yes.

Senator LEVIN. Against the Social Security Administration?

Ms. CARVER. Well—

Senator LEVIN. What kind of lawsuit is it called? It is a special
name, right?

Ms. CARVER. The qui tam.

Senator LEVIN. Yes, OK. Have you also thought about suing Mr.
Conn for interfering with your employee-employer relationship?

Ms. CARVER. Well, a lot of this information, obviously, I was not
privy to until just within the last couple of days. It was quite
shocking because in the report it stated that the agency, once they
found out this information, that they did not use it. And they did
use it. The acting Hearing Office Chief Administrative Law Judge
(HOCALJ), Judge Devlin, had talked to me and had ordered an in-
vestigation with Steven Hayes, which was my supervisor at the
time, and they brought me into the office and asked me a bunch
of questions. It was kind of intimidating because they would not
tell me what, when, where, or how, and at the time my union rep-
resentative had requested any information that they had, docu-
mentation that they based this investigation on, and they were
told—I was told there was not any. It was just an anonymous call.

So I am just now kind of finding out this information. I mean,
it is shocking.

Senator LEVIN. Well, it is stunning and shocking information.

Ms. CARVER. It is scary.

Senator LEVIN. I hope it will have an impact in many ways. 1
think that both you, Ms. Carver, and Ms. Griffith indicated that
you pointed out what was going on to your bosses there at the So-
cial Security office. I believe you alerted the chief of staff in your
office—is this correct?—Greg Hall as to what was going on. Is that
correct, Ms. Griffith?

Ms. GRIFFITH. Yes, that is correct.

Ms. CARVER. Yes.
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Senator LEVIN. OK. Now, what about Chief Judge Andrus? Did
you inform him what was going on as well?

Ms. GRIFFITH. Most of the e-mails after a certain point started
to be copied to Mr. Andrus. On one particular occasion, Judge
Daugherty had taken approximately 50 cases away from ALJ
Gitlow and had them in his office preparing to write favorable off-
the-record (OTR) decisions after they had already been assigned to
Judge Gitlow. I took Ms. Goforth and Mr. Andrus into Judge
Daugherty’s office and showed them the cases. They removed them,
but they were then later back with Judge Daugherty and were de-
cided favorably.

Senator LEVIN. OK. Thank you.

Let me ask Ms. Slone and Mrs. Hicks, the bank records of Judge
Daugherty from 2005 to 2011 show some, so far, unexplained cash
deposits of $96,000 in round amounts, usually starting as low as
$1,000, going as high as $5,000 at a time. Some $26,000 was posted
to his daughter’s account from 2007 and 2008. When asked, Judge
Daugherty declined to provide any information for those cash pay-
ments. There is no explanation of them in his financial disclosure
forms.

Ms. Slone and Mrs. Hicks, do either of you know anything about
those cash deposits? Ms. Slone.

Ms. SLONE. No, sir, I do not know anything specifically about
those cash deposits. I had been at the firm for quite a few years
and working closely with Eric, and I did his schedule for him for
hearings

Senator LEVIN. That is Eric Conn, right?

Ms. SLONE. Eric Conn, yes, sir. So I pretty much knew where
Eric Conn was every day. There were some days—one day usually
a month that he was unaccounted for—by myself, anyway. I had
asked him—one day when he came back. He was gone half the day,
and I told him that I had a theory about him, and he asked what
that theory was. And I said, “I think when you disappear 1 day a
month that you go and meet DB.” And he just looked at me and
kind of smiled, and he said, “Well, you know what they say. Where
there is smoke, there is fire.”

Senator LEVIN. That you go and meet whom?

Ms. SLONE. DB. Judge Daugherty. But that has been the only—
I have never——

Senator LEVIN. Do you know, Ms. Hicks, anything about those
cash deposits?

Ms. (MARTIN) HIiCcKS. No, not about the cash deposits.

Senator LEVIN. My time is up. Thank you.

Chairman CARPER. Senator McCain, and then Senator Baldwin,
Senator Heitkamp, and Senator McCaskill.

Senator McCAIN. Well, I want to thank the witnesses. I also
want to thank Senator Coburn and Senator Levin on the excellent
work they and their staff have done. Obviously this is appalling.
It is one of these things you read about in novels or see on TV.

What is most disturbing—and I would like to begin with the wit-
nesses, who I want to thank profusely. Is it true there was a pat-
tern of intimidation and inaction concerning your willingness to
step forward? Could I just go down the line and make sure that
that is an accurate statement? Is that true, Ms. Carver?
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Ms. CARVER. Yes, it is.

Senator MCCAIN. And could you give me a couple of the most
egregious examples?

Ms. CARVER. Everything from, I guess it would be, suspensions
to a private detective——

Senator MCCAIN. To videotaping?

Ms. CARVER. Being videotaped, yes.

Senator MCCAIN. It should not happen in America, I do not
think.

Ms. CARVER. No.

Senator MCCAIN. Ms. Griffith.

Ms. GRIFFITH. I am much more fortunate than Sarah. I have not
been followed by the private investigator in this matter. I was al-
ready gone by that time. And I was already gone by the time the
worst of the office environment happened, I had been gone for sev-
eral years. But during my time there, each reporting action was
met with equal and opposite reaction of negative verbal rep-
rimands. I have had files that would disappear and be reviewed.

In the last example before I left, the supervisor had issued an-
other union employee to go through my desk to determine if any
mail was over a certain age. Then in my progress review, she told
me that was her goal, to make sure that I was not going to be there
by the close of the year, which would have been 2 month away.

Ms. CARVER. Can I say one more thing?

Senator MCCAIN. Sure.

Ms. CARVER. During this investigation, we were able to obtain an
e-mail from Greg Hall to Howard Goldberg, which——

Senator MCCAIN. And would you identify who they are?

Ms. CARVER. Greg Hall is the hearing office director; Howard
Goldberg was, I believe at the time, an employee relations person
in the region. And the e-mail said, “Sarah we have suspended. Jen-
nifer we are working on.”

Senator MCCAIN. Ms. Slone.

Ms. SLONE. Once the Wall Street Journal story aired or came
out, at our office things changed. Before we went into Eric’s office,
he actually had a security wand.

Senator MCCAIN. Eric is Mr. Conn.

Ms. SLONE. Eric is Mr. Conn. You would have to go through a
security check to make sure you did not have any phones or any
recording devices or anything like that before you would be allowed
to enter his office. He just became a lot more strict and more aware
of who was around him, things that he said in the presence of cer-
tain people. But there was no retaliation. I mean, we were asked
if we had spoken to anyone or been contacted by anyone, but other
than that, there was not anything.

Senator MCCAIN. Ms. Hicks.

Ms. (MARTIN) Hicks. No, not for me personally. After the story
came out, I did not stick around too much longer because Eric
Conn did start to do things so crazy, like have someone call my
phone so that he could stalk some person. So I actually did not stay
too much longer after that.

Senator MCcCAIN. How do you know that he had someone do
that?
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Ms. (MARTIN) HICKS. Because he had actually spoken to Adminis-
trative Law Judge Andrus, and he had given my phone number to
an employee there, Sandra Nease, and she had left several mes-
sages on my phone to let me know when the employee was going
to be off work so that Eric could send someone to follow her.

Senator MCCAIN. So there is no doubt you felt intimidated.

Ms. MARTIN) HicksS. Very much so. I did not want to be involved
in it. It was bad enough that she had my number and left messages
on my phone, but he actually asked me to drive to her home. He
would get upset if you told him no to anything, so when I told him
I did not want to do that, there were just days that he would not
talk to you for a while and make you feel bad for not doing what
he wanted. So I just left shortly after that.

Senator McCAIN. Ms. Carver and Ms. Griffith, from what you
have seen, there is no way that Judge Daugherty could have had
as many cases under his authority and carried out a lot of the ac-
tivities that he did without the active support of Judge Andrus.

Ms. CARVER. Correct.

Ms. GrIFFITH. Correct.

Senator MCCAIN. And that obviously is disturbing since Judge
Andrus was the chief judge here, right?

Ms. CARVER. Yes. When I would report it to the hearing office di-
rector, Greg Hall, he had told me on several occasions that he had
spoken with ALJ Andrus about it and that ALJ Andrus was going
to address the judges. However, the activity never did stop.

Senator MCCAIN. How is your life now, Ms. Carver?

Ms. CARVER. In the office, it is not good right now.

Senator MCCAIN. Are you shunned by fellow employees?

Ms. CARVER. For several years, every supervisor that I was as-
signed to—I now have employees telling me things that they were
afraid to tell me at the time. Each and every one of them were told
to not associate with me, that I was a bad person, that if you want-
ed to be promoted in that office, you were to be

Senator MCCAIN. And do you know who it was that was saying
these things?

b Ms. CARVER. They were newly hired employees as they would
e

Senator MCCAIN. No, but I mean who was telling them.

Ms. CARVER. The supervisors.

Senator MCCAIN. And you know who they were?

Ms. CARVER. Yes.

Senator MCCAIN. Ms. Griffith.

Ms. GRIFFITH. My life is drastically different. I do not have the
medical problems that I had when I worked there that were caused
by stress. Right now I am going back to school, and, I am very
happy that I am not there now, because I cannot imagine if it was
as bad for me as it was then. I was taken out of the office one time.
I was taken out of the office by ambulance because my blood pres-
sure had reached the level of stroke. I had been working with my
doctor for a number of years to try and get that down, and my
health was just going downhill because I could not control the
stress. And I walked away from that, and I have worked for several
years in the private sector as a paralegal, and I have not ever expe-
rienced anything like what I experienced there.
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Senator MCCAIN. Well, I thank the witnesses. I thank you, Mr.
Chairman. And all I can say is that I know I speak for all of us
that we will try to see that no one else ever goes through what you
have been through, and obviously there are problems here that are
much larger than your office and you individually. But you are the
people who have made this possible, and we thank you.

Chairman CARPER. Senator McCain, thank you. I made a mis-
take earlier when I said that Senator Baldwin was here before Sen-
ator Heitkamp, and the honor system would suggest that the next
Senator recognized is Senator Heitkamp. Senator, welcome.

OPENING STATEMENT OF SENATOR HEITKAMP

Senator HEITKAMP. Senator Baldwin is always honest. An amaz-
ing woman, as all of you are amazing and really pretty remarkable
women who are doing something incredibly difficult and who have
been doing something incredibly difficult for a very long period of
time, which is to stand up for the American taxpayers, which is to
stand up for what is right. And I want to just extend my personal
thank you, but also a thank you on behalf of the people of this
country.

Unfortunately, your story is so utterly remarkable because all of
you attempted, on every step along the way, you attempted to try
and get attention to this problem. And I have heard repeatedly
during this that management stopped you or management began to
use intimidation, management began to do this, management
began to do that.

I am obviously not as familiar as Senator Levin, Senator McCain,
and Senator Coburn with this file. I am new on this Committee.
But this is an opportunity, I think, for especially Ms. Carver and
Ms. Griffith, to name all of the people within management who
have been intimidators, who have been ignorers and in some way,
whether illegally or legally, collaborators with a system that al-
lowed this to continue. And so I guess I would start with you, Ms.
Carver, to provide us a list of those names.

Ms. CARVER. I started with Supervisor Arthur Weathersby,
Kathie Goforth, Jerry Meade, Stacy Clarkson, Steven Hayes, cur-
rently Bobby Bentley, and I have a new supervisor that has just
recently conducted an investigation on me, and his last name is
Bono, and he is so relatively new that I do not even recall his first
name at this point.

Senator HEITKAMP. Thank you. Ms. Griffith.

Ms. GRIFFITH. My primary experience with it was with Ms.
Kathie Goforth and former Hearing Office Director Greg Hall and
Chief ALJ Charlie Andrus and to some degree, although much
more minor, ALJ Daugherty.

Senator HEITKAMP. It may seem odd to you that I have asked
you to name folks, but it certainly has been our experience that
sunshine can go a long way, and if other agencies are operating
like this, if other events like this are occurring within the system,
having people know that your name will be listed in Washington,
DC, in a hearing could provide maybe some relief to folks in your
situation who are calling out these kinds of egregious problems and
not getting any answer.
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I want to transition from what was happening internally, be-
cause obviously not only has this hearing and all of the attention
not led to a change of atmosphere for you within that agency, it
seems like there continues to be pushback from the agency on what
needs to be done. But I want to just transition for a moment, be-
cause I think it was you, Ms. Griffith, who talked about filing an
Inspector General’s complaint in 2009.

Ms. GRIFFITH. That is correct.

Senator HEITKAMP. And never hearing—I want to just make sure
we have this right. You filed the complaint in 2009 and did not
hear from the Inspector General until 2011, after the report in the
Wall Street Journal. Is that correct?

Ms. GRIFFITH. I believe that is correct, yes.

Senator HEITKAMP. Did you ever followup with the IG in that,
not hearing, or did you just say it is more of the same, I am done
with it, my blood pressure is going down, I want to be rid of this
problem?

Ms. GRIFFITH. Initially I made a few phone calls, but I really did
not yield any results, and I just sort of let it go.

Senator HEITKAMP. Do you remember who it was or do you have
any record of who it was in the IG’s office that you contacted?

Ms. GRIFFITH. No. The only thing I have with regards to that
complaint was a copy of the original e-mail confirming that com-
plaint that I had.

Senator HEITKAMP. And you got that e-mail almost right after
you filed the complaint in 2009?

Ms. GRIFFITH. Yes. I think it might have even been the same day
that they knowledged receiving that.

Senator HEITKAMP. So probably just something that was gen-
erated. One of our tasks here is not just to expose your particular
situation but to look ahead and say if there are women like you in
an agency who are being intimidated, who are having these prob-
lems, who are pointing out something that just seems so blatantly
wrong and not getting listened to, how do we fix that for other
women or other individuals within agencies? Have you thought
about that? And I, again, direct the question to Ms. Carver and Ms.
Griffith. Have you thought about if only this, that would have
made a difference?

Ms. CARVER. Well, I have often, because we currently have had
several complaints filed from women in our office, and, unfortu-
nately, the way our grievance procedure operates is we file our first
appeal with our first-line supervisor, our second appeal with the
hearing office director, and then the third appeal goes to the chief
ALJ at the region level. They are all three denied. And manage-
ment knows this because our union can only arbitrate so many
cases a year based on money, and if your case is not selected to
be arbitrated, then you have no other recourse.

Senator HEITKAMP. Ms. Griffith.

Ms. GRIFFITH. Part of the problem, when you run into a problem
within the agency, or at least in my experience, is that if you have
a complaint about your supervisor, that is who you file the com-
plaint with. So you do not have the ability to be anonymous, to talk
to anybody who is not going to either turn around and tell her ev-
erything that you just said about her or him, or whoever. You do



32

not have that protection. You are going to complain, you are going
to complain to two people who are responsible for supervising you
and who can in turn discipline you for anything they like, and they
know they can get away with it.

Senator HEITKAMP. So if management decides you are the trou-
blemaker, it is pretty easy to begin to retaliate and avoid dealing
directly with the complaints, no matter how legitimate. And the
other thing that is striking about your discussion is not only is it
legitimate, but it was office gossip, but yet nothing got done. And,
unfortunately—I would like to think that this does not happen in
cases of people trying to do the right thing in other agencies, but
I think it probably does, and it takes enormous courage to do what
you have done. It takes enormous courage to stand up. And I just
want to tell you, all four of you, how much I applaud what you
have done, I know it is hard to risk a family, but you guys did it,
and you are really great Americans. Thank you.

Chairman CARPER. Senator Heitkamp, thank you very much for
that.

Senator Baldwin, and then followed by Senator McCaskill.

OPENING STATEMENT OF SENATOR BALDWIN

Senator BALDWIN. Thank you, Mr. Chairman and Ranking Mem-
ber Coburn, for holding this very revealing hearing. I also want to
thank Subcommittee Chairman Levin and Ranking Member
McCain for all the work that went into this investigation. It is in-
credibly revealing. And I look at the responsibility of this Com-
mittee and think at the very specific level of the investigation be-
fore us our responsibility is to do whatever we can to make sure
that people who would abuse this program for their own personal
profit or benefit are prosecuted to the fullest extent of the law; and,
further, a responsibility to recognize the importance and the cour-
age of these witnesses who have done the right thing and stepped
forward and been very courageous, but others who might be simi-
larly situated to know that we have their interests in mind and
that there will be protections for those who do the right thing and
speak up.

And we also as a full Committee have larger responsibilities for
the integrity of the program that we are talking about in the Social
Security Administration, that the right reforms and oversight need
to be in place to prevent these sort of abuses. And I take all of
those responsibilities very seriously. I know that my colleagues on
this Committee do.

I do want to state for the record that I have certainly some ini-
tial hesitance to extrapolate beyond the case at hand based on the
investigative report before us, and I think we need to dig further
and figure out how widespread this is. And I do have a couple of
questions in that regard, but I just wanted to start very specifically
with the case before us, with Ms. Slone and Ms. Martin.

My understanding is that Judge Daugherty would contact your
office roughly once a month to provide the names of 30 to 50 Social
Security disability claimants that were represented by Mr. Conn.
Is that correct? And how did that communication occur?

Ms. SLONE. Yes, ma’am. He would usually call around the first
of the month. Our deadline to get him all the information that he
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requested was by the 15th of every month. He would place a call
to our office. I was usually the one who spoke with Judge
Daugherty. He would give me the names of the individuals, the
first five numbers of their Social Security number, and whether he
wanted a mental or physical RFC evaluation performed on the cli-
ents. Then that would be handed off to another employee that
would schedule the appointments for the evaluations.

Senator BALDWIN. And RFC are the residual functional capacity.

Ms. SLONE. Yes, ma’am.

Senator BALDWIN. OK. Did any other judges, administrative law
judges, aside from Judge Daugherty call into the office or commu-
nicate to the office like this that you are aware of?

Ms. SLONE. No, ma’am.

Senator BALDWIN. OK. When Chairman Carper was asking his
initial questions of the panel, Ms. Carver, you talked a little bit
about how you first became aware of this and talked about a mass
collusion. And part of what you were describing was sort of what
became apparent when you looked at this ALJ’s docket, if that is
the right word, and the outcomes of those cases versus others. Can
you just sort of walk me through what stood out when you looked
at those reports and those comparisons?

Ms. CARVER. Depending on which report you would pull up, you
could get the monthly dispositions of each judge, and you could see
that Judge Daugherty would do the work of three judges as op-
posed to one judge. You could also look at the amount of favorable
decisions that he had versus the amount of other judges. I mean,
all judges pretty much vary in their allowance rate, but his deci-
sions, on one report you could see that they would go all the way
down, and all you would see was favorable, favorable, favorable, fa-
vorable. So not only were you able to look at the number, the
amount he did each month, but you could look at the representa-
tive and you could also look at the decisions.

Senator BALDWIN. When you use the term “allowance rate,” is
that the percentage of favorable decisions?

Ms. CARVER. Yes.

Senator BALDWIN. And just without the documents or reports in
front of you, can you give us some idea of how much Judge
Daugherty stood out from the rest of the ALdJs in terms of the al-
lowance rates?

Ms. CARVER. In a monetary—I mean in a percentage or——

Senator BALDWIN. Percentage, yes. I mean, I guess what I would
say is I am aware of some of the rates reported at a national scale
by the Social Security Administration for favorable determinations
of ALJ judges, 13 percent I have heard. I do not know if that was
typ(iPcal of any of the other ALJs, but how much did these stand
out?

Senator COBURN. Senator Baldwin, if I might interrupt you, I
would ask unanimous consent to enter into the record the caseload
of Judge Daugherty from 2006 to 2011. His average was 99.7 per-
cent.

Senator BALDWIN. And just so comparatively, can you give me
any sense of the average of other ALJs in the Huntington office?

Ms. CARVER. Well, it would depend on each ALJ. I mean, usually
on average, I would say probably, in my opinion, about 60 percent,
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60 to 70 percent were favorable. But with Judge Daugherty and
Eric Conn, what I had seen was 100 percent. He did not even have
hearings at a point for several years with him. And if you look at
that statistic alone, what is the likelihood that every claimant that
walks in your office is disabled?

Senator BALDWIN. Right. Thank you.

Chairman CARPER. Senator McCaskill.

OPENING STATEMENT OF SENATOR MCCASKILL

Senator MCCASKILL. Thank you, Mr. Chairman.

I, too, want to thank the witnesses for being here. I have a feel-
ing it will not be the last time that you will be testifying some-
where. Clearly this report, it gets my heart beating a little faster,
as a former prosecutor, because I guarantee you, you put some
good—we have had some good investigators on it that work for this
Committee, but you put some good prosecutors on these set of facts,
and I think you are going to find something more than the pres-
sure to move a docket quickly.

I do not have a lot of questions for you all. I think you have gone
over it very well. I would ask you, those of you that worked in the
Supplemental Security Income (SSI) offices for the Social Security
Administration, didn’t the other lawyers know the fix was in for
Conn? Didn’t the other lawyers representing people with disabil-
ities know this?

Ms. GRIFFITH. I received numerous phone calls from other attor-
neys in the area while I was there, more toward the end of my time
in 2007 than any other, that had complained that they were losing
their clients to Mr. Conn’s office because Mr. Conn’s office was
making the claim that they could get their case granted——

Senator MCCASKILL. And they could.

Ms. GRIFFITH [continuing]. Within 30 days.

Senator MCCASKILL. A hundred percent.

Ms. CARVER. And in response to that, that is why dJudge
Daugherty stopped having Eric Conn hearings because of the nu-
merous complaints. That way he could have hearings for other rep-
resentatives and move more room in his hearing schedule for other
representatives.

Senator MCCASKILL. For other lawyers representing clients.

Ms. CARVER. Yes.

Senator MCCASKILL. Let me ask you this: I mean, this is a small
community, the lawyers that do these cases, and make it an even
smaller community because this is not a major metropolitan area.
So everybody knew each other. All the judges knew each other. All
the ALJs knew each other. All the lawyers knew each other. How
many bar complaints were there about Eric Conn, if you know?

Ms. GRIFFITH. To my knowledge, none.

Senator MCCASKILL. And what about judicial complaints about
the ALJ?

Ms. GRIFFITH. To my knowledge, none.

Senator MCCASKILL. Well, that is depressing.

First of all, did you have the staff—if this pressure to move cases
accurately, which I think originally there was a desire that these
cases not languish and that the cases be moved through the system
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as quickly as possible but with accuracy. Did you all have sufficient
staff to do that?

Ms. GRIFFITH. Not at the time that this occurred. The staff in
that office has increased considerably since I left.

Senator MCCASKILL. So initially this—and it reminds me a little
bit of background checks. We say we want the government to be
smaller and have fewer employees, but then we have crucial func-
tions where we do not have enough people to do the work, and that
is the environment that this kind of nonsense occurs in, whether
it is people pretending they are doing background checks when
they are not, or judges pretend like they are making a decision on
the merits when it is a pro forma decision.

Let me also say, before I turn it back to the Chairman, because
I am anxious to have some questions for the other panels, I am as-
suming that you saw meritorious complaints, all of you, for dis-
ability.

Ms. GRIFFITH. Yes.

Ms. CARVER. Yes.

Senator MCCASKILL. And I am sure you saw lawyers that were
honest that were handling those clients.

Ms. GRIFFITH. Yes.

Ms. CARVER. Yes.

Senator MCCASKILL. And I want to say that because, knowing
lawyers that do this kind of work, and knowing people who have
disabilities that receive a disability check that deserve it, I want
to be careful that we get that on the record. I thought that Senator
Coburn did a great job on television last night talking about the
damage this does to the many honest, hard-working, meritorious
claims and honest, hard-working ALdJs, and honest, hard-working
lawyers that are participating in this system across the country.
Clearly this is outrageous, and we have to get to the bottom of it.
And if the facts lead where they appear to look like they lead,
somebody should be prosecuted for it.

But I did want to point out that there are lots of honest people
representing lots of people that are in desperate need in front of
good ALJs that are doing their best with the resources they have.

Ms. GRIFFITH. Yes, there are.

Senator MCCASKILL. Does anybody disagree with that?

Ms. GRIFFITH. No.

Ms. CARVER. No.

Senator MCCASKILL. Finally, for you, since you knew where Eric
Conn was all the time, was there a lot of socializing with other law-
yers and other judges on his schedule?

Ms. SLONE. No. Usually the only time he socialized that I knew
of with judges was at the hearing office when he had hearings be-
fore them.

Senator MCCASKILL. OK. Thank you, Mr. Chairman.

Chairman CARPER. Before I yield back to Dr. Coburn—I know he
has more questions—let me ask a couple of my own.

What advice would you have to others, whether they happen to
work in the Social Security Administration or some other part of
our government, who see things that are wrong and are inclined
to say something about it? I ride the train a lot, and we have a
saying on the train: If you see something, say something. And we
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sort of adopted that throughout our Homeland Security operation.
But what advice would you have to others who see things that
ought not to be happening and that might be helpful to them,
maybe encouraging to them?

Ms. CARVER. As you see these occurrences happening, I feel the
most important thing to do is to document them, because without
the documentation that we used, we would not have been able to
prove it. And the administration, I feel, believes that we somehow
may have gotten our information from—some other way, because
they have since installed—I believe it is like six doors at $6,000 or
$7,000 apiece that are soundproof doors in our office and sound-
proofed their offices, management has, and now locks their offices
every time they leave, even if it is to a copier.

So it is not a matter of us stealing information off of a super-
visor’s desk. It is just a matter of reporting it and then following
up with a simple e-mail saying this is what we discussed, I dis-
cussed this problem with you, I look forward to you resolving it in
the near future. And that is what we did.

Chairman CARPER. OK. Ms. Griffith, what advice would you have
to others who might see things that are untoward or wrong and
might be inclined to speak up, or may be reluctant, may be fearful?

Ms. GRIFFITH. I agree with Sarah that we would not be where
we are today had we not kept accurate accounts of things that
went on and records. But I think that the best advice I could give
to anybody is not to back down and not to be afraid to say some-
thing.

Chairman CARPER. All right. Ms. Slone.

Ms. SLONE. I agree with Ms. Carver and Ms. Griffith. The docu-
mentation is the most important thing.

Chairman CARPER. All right. Thank you.

Ms. Hicks, I called you “Ms. Martin.” I apologize.

Ms. MARTIN) Hicks. Either is fine, and I agree with all of them.

Chairman CARPER. OK. What advice do you have for us? This is
a Committee that is called “Homeland Security and Governmental
Affairs.” It used to be just “Governmental Affairs.” It historically
has broad oversight responsibilities for the whole Federal Govern-
ment or much of the Federal Government. What we have done
here, under the leadership of Dr. Coburn and Senator Levin, is ex-
ercise our responsibilities under the governmental affairs piece of
our Committee.

What advice would you have for us? What advice would you have
for us given what you have been through and what you have
learned and that we might be more constructive in the work that
we do and more supportive, frankly, of people like you who see
things that ought not to be happening?

Ms. CARVER. I feel that there should be some type of a system
of accountability within each administration. I feel that for the
most part managers, supervisors, ALJs, those higher up in the
agency are promoted, allowed to retire, are given monetary awards
that we as employees, we do not get. We are held to the same
standard of conduct, but we do not get the—we would be fired, ter-
minated, disciplined. I have never known of, up until this inves-
tigation, anybody, any judge, any manager that has been dis-
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ciplined—they have been removed and promoted or a position cre-
ated for them, but never held accountable for their actions.

Chairman CARPER. All right. Thank you.

Again, Ms. Griffith, advice for us, please?

Ms. GRIFFITH. I think it is important to do what you have al-
ready started to do, to take a very hard look at what is going on
with Social Security, because it is not just about one judge and one
attorney when you look at it, because it is not just occurring there.
It is occurring everywhere. It is something that needs to have more
safeguards put in place to prevent this from happening anywhere
else, because look at what it has cost. Just look at what one judge
and one attorney have cost the American taxpayers. It needs to be
strengthened, and there needs to be more safeguards in place to
protect not only the employees but to protect the American tax-
payers from having this benefit system hijacked.

Chairman CARPER. Ms. Slone, Ms. Hicks, any advice for us?

Ms. (MARTIN) Hicks. I think maybe trying to make changes in
the ways that the lawyers and judges actually communicate to-
gether and spending time together and allowing them to develop a
personal relationship. I think that a change there would probably
help.

Chairman CARPER. OK. Thank you. I would say, before I turn it
over to Dr. Coburn for his remaining questions, one of the things
we have sought to do in other parts of our oversight is to look at
programs like Medicare and Medicaid and to see where technology
can be used to put a spotlight on behavior that is questionable, un-
toward, where you have doctors maybe prescribing large amounts
of controlled substances to a lot of people, in some cases to the
same person over and over and over again, different pharmacies
and that kind of thing. There is a pattern of behavior that we are
able to detect using technology. Credit card companies have been
doing this for some time. If I end up charging things in Nepal on
my credit card and I have never been to Nepal, that just pops up,
and for the credit card company, they say, well, something is going
on here, and for them to give me a call, and say, “What are you
doing in Nepal?” And I am not really there. But technology can be
our friend here. And to the extent that we use it, we can put people
like you less likely in harm’s way or less likely in a position of hav-
ing to face the prospect of losing your job and your standing in the
community. Technology does not solve all of our problems, but it
can really help.

Do you all have any comment on that? Then I will yield to Dr.
Coburn.

Ms. CARVER. I feel though somebody outside of the agency needs
to know how to read that technology. I mean, we have the avail-
ability to see those reports. That was published in that Oregonian
article as far as the favorable rates, and anybody could look at this
information, but we need somebody on the outside that knows how
to look at the information and know what is going on, what the
procedures are within the agency to be able to recognize, hey, this
is a red flag here.

Chairman CARPER. All right. Thank you. Dr. Coburn.

Senator COBURN. Thank you. I am going to go through this fairly
quickly because there are some things I want to get on the record.
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Sarah, if you would look at Exhibit 221 and 28,2 I am going to
ask you some questions about that. And then I am going to turn
to you, Ms. Slone.

This is an e-mail you sent to Mr. Hall on January 25, 2007. It
was one of the times you alerted him that Judge Daugherty was
assigning himself cases represented by Mr. Conn, and you wrote
the following: “As you are aware, DBD has on his own initiative
elected to go in and assign himself several electronic cases, all of
which are Eric Conn cases.”

How did you know that Judge Daugherty was assigning himself
cases? It is just your e-mail.

Ms. CARVER. OK. Jennifer had came to me as the union rep-
resentative and had discussed this situation, because he was one
of the first judges that was trained on the electronic file. However,
the electronic files, we had cases from other attorney representa-
tives, but he was selecting only those.

Senator COBURN. Is this the first time you noticed that he was
doing this?

Ms. CARVER. This is probably around the first time that Jennifer,
yes, had come to me over it. Now, she may have, verbally or writ-
ten, told him, but this is the first time I believe I made him aware
of that.

Senator COBURN. Were you aware of any time that Judge
Daugherty ever assigned himself cases represented by another law-
yer?

Ms. CARVER. No.

Senator COBURN. All right. You said in your e-mail that the
agency could take certain steps to put a stop to Eric Conn calling
DBD and giving him a list of electronic cases. Why do you think
Mr. Conn was calling Judge Daugherty to let him know his cases
were on the way?

Ms. CARVER. Because he could intercept these cases before they
were assigned to another administrative law judge.

Senator COBURN. Is that the only explanation, that he would
know what the cases were to go into the file, unless he—if he had
no knowledge of what those cases were, how would he know what
cases to look for? Could he search it by the lawyer’s last name?

Ms. CARVER. No, not if they had not been receipted yet.

Senator COBURN. So, therefore, he had to know the cases.

Ms. CARVER. He had to know the Social Security number.

Senator COBURN. Got you. All right.

Finally, you ended the e-mail saying, “All of this is not going un-
noticed. People on the floor are beginning to talk and, if not taken
care of, this could escalate into a bigger problem.” What do you
mean widely known? Was everybody in the office talking about
this?

Ms. CARVER. Yes.

Senator COBURN. Well, I should not use the word “everybody.”

Ms. CARVER. I mean——

Senator COBURN. A large number of people were aware of this.

1See Exhibit No. 22, which appears in the Appendix on page 725.
2See Exhibit No. 28, which appears in the Appendix on page 732.
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Ms. CARVER. A large number of the girls who were processing the
cases.

Senator COBURN. Thank you.

Now go to Exhibit 28,1 if you would, Sarah, please? This problem
did not seem to go away after you raised it to management’s atten-
tion. If you will look at Exhibit 28, it is an e-mail from March 29,
2010, from you to Judge William Gitlow, another ALJ at the Hun-
tington office. You wrote: “For your information, someone was clos-
ing this case, and it was originally your case, and DBD took it and
did an OTR on it.”

Can you describe in more detail what happened and why you
sent this e-mail?

Ms. CARVER. This was one of many e-mails that I began to actu-
ally send to the ALJs themselves in hopes that the ALJs would
start complaining to Charlie Andrus.

Senator COBURN. And an on-the-record determination can only
be made positively. If it is a denial, it has to have a hearing. Is
that correct?

Ms. CARVER. Correct.

Senator COBURN. This e-mail was sent 2% years after the 2000
e-mail from Jennifer Griffith, which we had discussed. Did you see
Judge Daugherty assign himself other judges’ cases after manage-
ment was made aware of the problem in 20077

Ms. CARVER. Yes.

Senator COBURN. Was there ever any followup to your e-mail, ei-
ther from Judge Gitlow or from management?

Ms. CARVER. Yes. I had talked with Judge Gitlow on several oc-
casions. He——

Senator COBURN. And?

Ms. CARVER. He said that he had e-mailed Chief ALJ Andrus on
several occasions and even had told Judge Andrus that if he did
not take care of the problem that he was going to take it outside
of the office.

Senator COBURN. All right. Thank you.

Ms. Slone, you actually worked for Mr. Conn for a long period of
time. That is correct?

Ms. SLONE. Yes, sir.

Senator COBURN. Can you describe, what did you actually do for
him? I mean, were you his Miss Everything?

Ms. SLONE. I started out as a claims taker. I worked several posi-
tions within the office. When I left, I was doing managerial duties.

Senator COBURN. Were you his most senior employee?

Ms. SLONE. Yes.

Senator COBURN. In terms of responsibility?

Ms. SLONE. Yes.

Senator COBURN. All right. For the time that you worked in Mr.
Conn’s office, how important would you say Judge Daugherty was
to the success of the law firm?

Ms. SLONE. Very successful.

Senator COBURN. OK.

Ms. SLONE. Very important.

1See Exhibit No. 28, which appears in the Appendix on page 732.
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Senator COBURN. When did you first grow concerned about the
relationship between Mr. Conn and Judge Daugherty?

Ms. SLONE. When I first moved to the hearing department and
noticed that Judge Daugherty was the only one that we did not
hold hearings for, I remember asking, why it was different for him.
We were just told that this is what he preferred to do.

Senator COBURN. OK. Can you tell us what a DB list was and
how it was used?

Ms. SLONE. The DB list was a list of claimants that DB would
call once a month

Senator COBURN. DB being Judge Daugherty.

Ms. SLONE. Judge Daugherty would call once a month and give
us a list of claimants that he wanted us to send for an evaluation
and send to him for an on-the-record decision.

Senator COBURN. OK. And how were these lists created?

Ms. SLONE. I would create the list when Judge Daugherty would
call and give me the information.

Senator COBURN. All right. Would you look at Exhibit 1817 At the
top of the first document it says, “DB September 2009.” Another
one on the stack says, “DB June quarters due on 6/16/06.” Can you
describe to us what all that means?

Ms. SLONE. You have the claimant’s name, their Social Security
number; “physical” would mean which kind of report that Judge
Daugherty requested. AOD is amended onset date. Judge
Daugherty would request either if there was a prior decision or if
there was an age due to the grid rules, if they had turned 50, he
would require

Senator COBURN. So he would back date it to the age grid or he
would back date it to the last denial?

Ms. SLONE. Yes, sir.

Senator COBURN. All right. Some list the word “mental” next to
the claimant’s name and some say “physical.” Why did sometimes
it say either?

Ms. SLONE. He would leave that at the discretion of Eric, which
report he would——

Senator COBURN. Submit?

Ms. SLONE. Yes.

Senator COBURN. All right. A lot of the claimants have what are
called amended onset dates. Why would Judge Daugherty do that?
I think we covered that.

Ms. SLONE. Yes, sir.

Senator COBURN. Jamie, Exhibit 18, there is a huge stack of DB
%ists‘?dated from 2006 to 2010. When did they start first using DB
ists?

Ms. SLONE. I do not know when they started using them. When
I moved to the hearing department, they were already in place, so
I do not know when they began.

Senator COBURN. So that was prior to 2006.

Ms. SLONE. No. I did not move to the hearing department until
maybe late 2008.

Senator COBURN. OK. But they were there then?

Ms. SLONE. Yes.

1See Exhibit No. 18, which appears in the Appendix on page 479.
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Senator COBURN. All right. How often did Judge Daugherty call
your office with a list of clients?

Ms. SLONE. Once a month.

Senator COBURN. All right. Who would Mr. Conn send his clients
to once Judge Daugherty called to say mental or physical?

Ms. SLONE. If it was a physical, it was primarily Dr. Frederic
Huffnagle until his death. If it was mental, it was Dr. Brad Adkins.

Senator COBURN. OK. And what would they get in return?

Ms. SLONE. Dr. Huffnagle was $400 per evaluation, and Dr. Brad
Adkins—I am not exactly sure. He was in the $300 range.

Senator COBURN. And they would give a finding as to what Mr.
Conn wanted?

Ms. SLONE. Yes, sir.

Senator COBURN. Would the doctors fill out the RFCs themselves
or would someone else do that?

Ms. SLONE. Someone else did it.

Senator COBURN. Did you ever have occupational therapists in
your office to determine these forms?

Ms. SLONE. Not to my knowledge.

Senator COBURN. All right. Where did Mr. Conn find doctors that
he knew would give him the medical answers that he wanted?

Ms. SLONE. Dr. Huffnagle had already been there performing
evaluations for several years prior to my employment. The same
with Dr. Brad Adkins. When Dr. Huffnagle did pass away, he
looked for some other doctors to fill his shoes, and he would look
for doctors that had had prior sanctions and problems. He said that
it was easier to hire them.

Senator COBURN. All right. Ms. Hicks, what did you do for Mr.
Conn? And how long did you work there?

Ms. MARTIN) HicksS. I was with the law firm for 6 years. I did
a number of different things as well. I actually filed claims with
the Social Security office. I assisted in managing the office at one
point. I have even been the receptionist. Actually, for about a year
and a half or 2 years, I mostly went to hearings with Eric.

Senator COBURN. OK. Where would Mr. Conn’s clients go when
they needed to be seen by a doctor?

Ms. (MARTIN) Hicks. Eric had a medical wing, but he only had
that maybe the last year or 2 years that I was there. Mostly they
were seen there. Dr. Ammisetty’s office was actually within walk-
ing distance from Eric Conn’s office, so the clients would go to his
office. And for Brad Adkins, I think they mostly saw him at his
own office as well.

Senator COBURN. Could you describe to me a typical day when
Dr. Huffnagle was seeing patients in Eric Conn’s office, the number
of patients, the amount of time spent with the patient? You can
generalize if not specific.

Ms. (MARTIN) Hicks. OK. When Dr. Huffnagle was in the office,
he probably saw anywhere from 15 to 25 clients. He did not spend
a lot of time with them at all. His wife actually saw them first. I
am not exactly sure what she did. But he only saw them for maybe
20 minutes at the most, sometimes less than that.

Senator COBURN. Was there ever a time Dr. Huffnagle did not
sign the pre-filled-out RFC form?

Ms. (MARTIN) HicKS. Not that I am aware of.
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Senator COBURN. Was there ever a time that you were aware
that he requested a change in an RFC form?

Ms. (MARTIN) Hicks. Not that I am aware of.

Senator COBURN. SSA rules prohibit claimant lawyers from
charging their clients for doctor visits when additional evidence is
requested. Where would Mr. Conn get the money to pay for these
exams?

Ms. (MARTIN) Hicks. I am not sure where the money came from.
He wrote checks to each of the doctors. I assume that that was
from the office account.

Senator COBURN. Would he require all clients to sign a contract
on1 calfr)lera promising to pay for the additional medical costs them-
selves?

Ms. (MARTIN) Hicks. They all signed a contract. For a while it
was on camera, but that did not last very long. There were so
many that came in, it was too hard and cost him too much money
to keep tapes for that camera.

Senator COBURN. Jamie, I want to go back to Dr. Huffnagle.
When he was finished examining someone, later you would get a
brief report and then sign a form called the “Residual Functional
Capacity.” These forms would then be sent to Judge Daugherty to
approve the cases. Please look at Exhibit 45.1 Can you explain how
Mr. Conn used this form and others like it?

Ms. SLONE. For the physical medical assessment form, during the
time that I dealt with these, there were 10 different ones. They
were just labeled RFC numbers 1 through 10. These would be
printed out. If we had 50 claimants that came in to see Dr.
Huffnagle in the course of 2 days, then 50 of these would be print-
ed out, and someone would just handwrite the name of the indi-
vidual and their Social Security number at the top attached to the
medical report, and both would be signed at the same time by Dr.
Huffnagle.

Senator COBURN. And these were pre-filled-out forms, correct?

Ms. SLONE. Yes, sir. The only thing that was blank was the
name and Social Security number.

Senator COBURN. I would note for the record, of all the forms
that Mr. Conn had prepared, every one of them, every one of the
forms said “Demonstrated reliability: Poor.” Every form. So that
means nobody came through Mr. Conn’s office and his RFCs, no-
body was better than poor at demonstrating reliability. That will
be important later.

How was it decided which RFC form would go with which client?
1 Ms. SLONE. There was no form or fashion. It was just ran-

om

Senator COBURN. It was just random

Ms. SLONE. Random assignment, yes, sir.

Senator COBURN. OK. Did Dr. Huffnagle ever review any of the
RFC forms to ensure that they matched the claimant’s limitations?

Ms. SLONE. Not that I am aware of.

Senator COBURN. Did Dr. Huffnagle ever ask for an RFC to be
changed?

Ms. SLONE. Not that I am aware of.

1See Exhibit No. 45, which appears in the Appendix on page 774.
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Senator COBURN. Would other ALJs call Mr. Conn’s office and
give lists of claimants they planned to approve on the record like
this?

Ms. SLONE. No, sir.

Senator COBURN. Why do you think Judge Daugherty would do
this? What do you think was going on? And I am not asking you
to speculate. What should common sense tell you?

Ms. SLONE. Common sense always told us and, talk of the office
was that he was paid to do so.

Senator COBURN. All right. I would ask unanimous consent to
enter into the record the list of RFC forms and note that they all
show “Poor” on “Demonstrated reliability.”

Chairman CARPER. Without objection.

Senator COBURN. Ms. Hicks, I have one other set of questions for
you. In May 2011, some of the details about the arrangement with
Mr. Conn and Judge Daugherty became public in an article, which
you before related to. What was the reaction inside the Conn law
office at that time?

Ms. (MARTIN) HICKS. Chaos.

Senator COBURN. Chaos.

Ms. (MARTIN) HIiCcKS. Absolute chaos.

Senator COBURN. Describe that.

Ms. (MARTIN) HIicKS. Everyone was in a panic. There was not a
lot of work done at all. I remember actually the day that Damian
Paletta came to visit our office, no one spoke to him, and he left
and went to the Subway next door, and we had employees there,
and Eric Conn actually told me to go get them, that they all had
to come out of the Subway. He did not want anybody around him
or anything.

Eric actually at the time had to get himself prescribed medica-
tion, and one of the doctors gave that to him, so he laughed and
joked that when the OIG came to our office to ask him questions
that he was high on the pills he was prescribed. That is the only
way he was able to speak to him.

Senator COBURN. All right. Please look, if you would, Ms. Hicks,
at Exhibit 75.1 This is a receipt from Family Dollar for a throw-
away cell phone. Can you explain why Mr. Conn would use these
phones?

Ms. (MARTIN) HICKS. After the article came out in the Wall Street
Journal, he actually purchased a lot of these. He was afraid for
Judge Daugherty to call the office because he said if the phones
were tapped or if anyone ever looked at the phone records, they
would see that they were still communicating. So he purchased a
lot of these. And the reason for that was the first time they had
purchased cell phones, Judge Daugherty forgot to use his TracFone
and called Eric—I do not remember if it was from his home num-
ber or from the Social Security office, but he had called the
TracFone without using his TracFone, so they had to throw them
away and get new ones.

Senator COBURN. All right. Ms. Slone, one of the most troubling
findings of our investigation is Mr. Conn destroyed a huge volume
of documents related to his disability practice once his relationship

1See Exhibit No. 75, which appears in the Appendix on page 1266.
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with Judge Daugherty became public. Can you describe what you
saw in regard to what happened in those events?

Ms. SLONE. Most of the documents that I knew that were de-
stroyed came after his mother left the office. We went through and
there was a lot of changes, of course, made in the office, there were
several files that were kept in what we called the “closed building.”
They were closed files. Those were, depending on their age, gotten
rid of. A lot of documents that were in his mother’s office, he went
through those himself and decided what needed to be destroyed.

Senator COBURN. Was this after the Inspector General’s visit?

Ms. SLONE. Yes, sir.

Senator COBURN. So all this occurred after the Inspector Gen-
eral’s visit?

Ms. SLONE. Yes, sir.

Senator COBURN. All right. What was unusual this time about
what had happened in the past with normal document destruction?

Ms. SLONE. To my knowledge, I do not remember us having, ever
having a document destruction of this size.

Senator COBURN. All right. Why do you think he wanted to de-
stroy the DB lists?

Ms. SLONE. I guess just not to have anything that had anything
to do with DB on it.

Senator COBURN. Was there conversation specifically about mak-
ing sure the DB lists were destroyed?

Ms. SLONE. Yes, sir. He told us to check our offices, especially the
ones in the hearing department, and make sure that we did not
have any DB lists or any documents that had DB’s name on it.

Senator COBURN. What did he do with the electronic files?

Ms. SLONE. The electronic files—I am sorry. Do you mean like
the SSA electronic files or——

Senator COBURN. No. The electronic files, the computer files at
your office.

Ms. SLONE. Oh. We had replaced several computers in our office
with new ones, and he would have employees remove the hard
drive from the computers and destroy them. What they would do
is smash them with a hammer and then later burn those.

Senator COBURN. Did Mr. Conn ever make any statement to you
about why he was destroying all of his documents?

Ms. SLONE. Just that he wanted—he called it “spring cleaning,”
that he just did not want to have any documents in the office per-
taining to DB.

Senator COBURN. To Judge Daugherty.

Ms. SLONE. To Judge Daugherty.

Senator COBURN. All right. Thank you, Mr. Chairman. Thank
you all very much.

Chairman CARPER. Thank you, Dr. Coburn. Senator Levin.

Senator LEVIN. Thank you, Mr. Chairman.

I just have one additional question here. Ms. Slone and Ms.
Hicks, did either or both of you watch as Mr. Conn looked for doc-
tors with disciplinary problems?

Ms. SLONE. Yes.

Ms. (MARTIN) HICKS. Yes.

Senator LEVIN. Both of you.

Ms. SLONE. Yes.
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Ms. (MARTIN) HICKS. Yes.

Senator LEVIN. What did you—you say you watched. Where was
he looking?

Ms. SLONE. In his office. He was looking on the computer at the
Kentucky Board of Licensure, and he would look for doctors that
had had sanctions or problems with their license in the past, and
he would print out their information. I know that I had made sev-
eral phone calls to doctors to ask if they would be interested in
doing evaluations for him.

Senator LEVIN. Ms. Hicks, is this true? You also saw that?

Ms. (MARTIN) HICKS. Yes.

Senator LEVIN. And the reason is that, as I think you testified
to, it would be easier—he said it would be easier to work with them
if they had prior sanctions?

Ms. MARTIN) Hicks. He actually had said before that—he re-
ferred to those as “whore doctors.” He said that if they had sanc-
tions and had their license suspended before, that he could get
thelrrln to do whatever he wanted, and they were cheaper to work
with.

Senator LEVIN. You heard him say that?

Ms. (MARTIN) HICKS. Yes.

Ms. SLONE. Yes, sir.

Senator LEVIN. I am done.

Chairman CARPER. Ladies, I think that concludes this part of our
hearing. Do any of you want to make a brief closing remark, any-
thing that you would like to say before you are dismissed? Please.

Ms. CARVER. No, thank you.

Ms. GRIFFITH. Thank you.

Chairman CARPER. All right. We thank you. We thank you very
much.

Ms. GRIFFITH. We thank you for listening to us.

Chairman CARPER. We thank Dr. Coburn, Senator Levin, and
their staffs, and particularly we thank all of you.

Senator LEVIN. I think you had to get here on your own dime as
well, didn’t you?

Chairman CARPER. Well, Albert Einstein used to say in adversity
lies opportunity. It has been true for a long time, and there is a
lot of adversity here. There has been a lot of adversity in Hun-
tington, West Virginia, and I bet there is some opportunity here.
And the opportunity is to learn from this experience and to make
sure it is not happening in other places around the country where
they are trying to make these difficult Social Security disability de-
terminations, and so we can better ensure that we are not wasting
money, throwing money away, at a time when we are running out
of money in the trust fund. And so my hope is, my prayer is that
something good is going to happen from what have been a tough
couple of years.

And with that having been said, before I excuse you and bring
forth our second panel, we are going to start voting. We have at
least one vote at 5 or 5:30pm for the full Senate. Dr. Coburn is
going to hustle over there and vote and then come back, relieve me,
I will go back and vote, and we will all return shortly after that.
That way we will not have to slow things down further. Dr.
Coburn.
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Senator COBURN. I just had one additional question.

Chairman CARPER. Please, go ahead.

Senator COBURN. We are going to have a doctor in the next panel
that both made recommendations for Social Security and rec-
ommendations for Mr. Conn. Was it ever noticed in the Social Se-
curity office, the disparity of those two sets of recommendations,
one by a paid attorney and one paid by the Social Security office,
and that they said opposite things?

Ms. CARVER. Yes.

Ms. GRIFFITH. Yes.

Senator COBURN. Thank you.

Chairman CARPER. That is the last question. Thank you so much.

Ms. CARVER. Thank you.

Chairman CARPER. And as our first panel prepares to leave, I
will ask our second panel to approach the table. I will make a brief
introduction of our witnesses on the second panel, and I will ask
them to take an oath and be sworn in to testify.

Gentlemen, thank you for joining us this afternoon. I will briefly
introduce this panel of three witnesses, and we will begin with
David P. Herr, a doctor from West Union, Ohio.

Next we have Dr. A. Bradley Adkins, a psychologist from Pikes-
ville, Kentucky.

And, finally, Dr. Srinivas Ammisetty, a pulmonary disease spe-
cialist, who comes to us today from Stanville, Kentucky. Is that cor-
rect?

Dr. AMMISETTY. Yes, sir.

Chairman CARPER. All right. Thank you. As you may know, our
standard practice in investigative hearings is to ask that our wit-
nesses be sworn in. So at this time, I am going to ask each of you,
if you would, to please stand and raise your right hand. Do you
swear that the testimony you will give before this Committee will
be the truth, the whole truth, and nothing but the truth, so help
you, God?

Dr. HERR. Yes.

Mr. ADKINS. Yes.

Dr. AMMISETTY. Yes, sir.

Chairman CARPER. Please be seated.

Dr. Herr, do you have any opening remarks, sir?

TESTIMONY OF DAVID P. HERR, D.O., WEST UNION, OHIO

Dr. HERR. No, sir, I do not.

Chairman CARPER. All right. Dr. Herr, do you have any correc-
tions to the statement of facts laid out in Dr. Coburn’s opening
statement or to the facts included in the staff report released by
the Committee today?

Dr. HERR. Mr. Carper, based upon recommendation of counsel, I
respectfully decline to answer based upon my Fifth Amendment
rights.

Chairman CARPER. All right. We have other questions. Is it your
intention to assert your Fifth Amendment right to any question
that might be directed to you by the Committee today?

Dr. HERR. Yes, sir, it is.
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Chairman CARPER. All right. Given the fact that you intend to
assert a Fifth Amendment right against self-incrimination to all
questions asked of you today by this Committee, you are excused.

Dr. HERR. Thank you.

Chairman CARPER. Dr. Adkins, you are recognized for your state-
ment. Welcome.

TESTIMONY OF ALFRED BRADLEY ADKINS,! PH.D., PIKEVILLE,
KENTUCKY

Mr. ADKINS. Thank you very much. Ladies and gentlemen, my
statement will be relatively short.

I am here today to tell the truth. I have nothing to hide. If the
ladies and gentlemen on the Committee have read my testimony,
I do understand that it seems like the biggest question regarding
my performance or my relationship with Mr. Eric Conn was the
RFCs in question. When asked, I would be more than happy to illu-
minate or talk about that.

But the biggest thing you asked if I had any reaction to anything
that had been said, particularly by Mr. Coburn. I would take excep-
tion to being painted with the broad brush of being someone who
was recruited by Mr. Eric Conn. The fact of the matter is I have
no storied or no checkered past professionally. There have been no
sanctions against me, nothing of that kind. And also, I was not re-
cruited by Mr. Conn. Actually, several years before the RFC inci-
dents in question came about, I went to Mr. Conn. At that time I
was very young in my practice. I was trying to build a practice. At
that time I actually went to Mr. Conn and several other attorneys
in the area and became a vendor for the State of Kentucky Depart-
ment of Disability Determinations.

So the fact of the matter is that I was not recruited. I was trying
to build a practice and looking for potential referral bases.

Thank you.

Chairman CARPER. You may continue if you have some other
things you would like to say, and then we will hear from Dr.
Ammisetty, and then ask questions of both of you. But you are wel-
come to continue.

Mr. ADKINS. No, sir. I believe that is all I have to say at this
time. Thank you, though.

Chairman CARPER. All right. Dr. Ammisetty.

TESTIMONY OF SRINIVAS M. AMMISETTY, M.D.,2 STANVILLE,
KENTUCKY

Dr. AMMISETTY. Respectable Senators, good afternoon. I came
from South India, and I trained in Chicago, and then I moved to
underserved area, Stanville, Kentucky. I have five hospital active
privileges, regional hospitals. I am the director for a couple of hos-
pitals. I never had any license issues on my practice. I never had
any medical-legal problems. I never had any personal legal prob-
lems. I am a physician, my practice is an honest practice. And I
am happy with my wife. She is also a physician. And the place I
came from, South India, ruled by the British for almost 250 years,

1The prepared statement of Mr. Adkins appears in the Appendix on page 115.
2The prepared statement of Mr. Ammisetty appears in the Appendix on page 120.
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is relatively flat farming land. Three generations of my family
worked on the farms under the strict rule, strict law, we have
growrll up, three generations, hard work, finally we became profes-
sionals.

Chairman CARPER. No. What did you raise, what did you grow?

Dr. AMMISETTY. Rice paddy lands.

Chairman CARPER. OK.

Dr. AMMISETTY. And then almost, this is a land—strict law and
rule, so we moved to America. I moved to America, and my family
members also moved here. Almost 20, 25 members in my close fam-
ily, but physicians successfully practicing in the USA for the last
30 to 40 years.

In my home we have two girls that are medical students in a top-
notch hospital in the USA. One girl is a Fulbright scholar, Mar-
shall nominee, and my one son, he is the only one in Pike County
the National Merit Scholar for this year semifinals. The parents’
character reflects in the kids, and I do not have any problem. I am
happy to answer any questions you have.

The reason—I am a happy practice. I built up my practice, and
I am part of the community. I never give any pending bills to col-
lection agency all my life practice. Usually physicians deal with the
collection agency, but I become a part of the community.

Around 2005, Mr. Eric C. Conn was my patient. His mom also
became my patient. During that time he offered me a position that,
“If you come to my office, I can give you heavy business, you do
not need to practice at all.” But I was building my practice, pul-
monary and sleep, and so I refused.

And then around 2010, December, he said that his one office phy-
sician passed away, other physician was so sick, so he asked me
to do a comprehensive exam for his patients. And he is next door
to me, and a good samaritan, and I accepted.

So initially comprehensive, then I said it was a good thing to
come to my office so when I have a look, I can have better under-
standing. So he started scheduling patients to my office, and I was
seeing the patients around—so December 2010. And then around
May, I was so busy, I mean, he is giving—more demanding, writing
a letter that I need more quick response and more deadlines or
something. I already have a busy practice, pure busy practice, good
practice. Even though I am board certified in addiction medicine,
very few doctors in Kentucky are really board certified. If I am
looking for money, I can start pain practice because Kentucky is a
hotbed for the pain patients. I can get with 10 minutes $400 for
a patient visit. I can see 30 to 40 patients a day. That is common
practice with pain medications in Pike in Kentucky. But I never
practiced pain medication—pain practice in my life, even though I
am a board-certified, well-qualified addiction person.

So around that time he was more demanding. Slowly I started,
I am weaning off, I am worried because he is a big attorney in the
local area, find billboards around my area. So I'm delaying and
slowly, and then at one time he asked me—his assistant, David
Clark, can you at least do a chart review? So last 2 months, I did
a chart review for him, and I stopped completely in August. In the
meantime, Ms. Slone, talked about Subway. The same Subway, my
girls go to the Subway. So the rumors came up, and I did not know,
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even though—then 2 months ago, next door, he was raided by the
agents, because that reason—I was in my own practice, I just go
to hospital and see the patients, come into the office, see the pa-
tients, and if I have time, go and spend my time with my kids, my
wife. That is my life.

So, finally, my girls brought me information—this is going on in
the Eric C. Conn office, and then I reviewed the information, and
then I stopped my practice with him completely. Once I knew, that
is not good for me, I stopped that.

Chairman CARPER. Thank you for that testimony.

Dr. Coburn has offered to remain. The vote is underway on the
floor simultaneous with a business committee meeting, a markup
of the nomination by the President for a deputy position at the Of-
fice of Management and Budget (OMB). We are going to do both
of those at the same time. Dr. Coburn is going to stay here. He has
a number of questions to ask of both of you, and I will be back to
join you very shortly.

Thank you. Dr. Coburn, thanks.

Senator COBURN [presiding]. All right. Thank you. Maybe I can
get these finished before you get back.

Well, thank you both for being here. I appreciate you coming.
Some very concerning things, if you listened to our first panel.

Dr. Ammisetty, I have a list of questions I will go through with
you, but my biggest—have you ever seen the American Medical As-
sociation (AMA) guide to evaluation for physical disability?

Dr. AMMISETTY. The physical?

Senator COBURN. Have you ever seen the AMA guide for——

Dr. AMMISETTY. Yes, sir, definitely.

Senator COBURN [continuing]. Guidelines for—did you follow that
as you did these exams on these patients?

Dr. AMMISETTY. The RFC I did not follow, sir.

Senator COBURN. I am sorry?

Dr. AMMISETTY. RFC I did not follow.

Senator COBURN. But you did for the rest of it? You did a mental
status exam on every patient?

Dr. AMMISETTY. No, sir.

Senator COBURN. And why not?

Dr. AMMISETTY. Because it is a complete physical examination.

Senator COBURN. Well, complete physical examination includes a
mental status exam.

Dr. AMMISETTY. Mental status, I did not do anything.

Senator COBURN. You did not do mental status exam. And it was
your testimony and your feeling that the RFC forms were filled out
by occupational therapists?

Dr. AMMISETTY. Yes, sir.

Senator COBURN. And where did you learn that from? Who told
you that?

Dr. AMMISETTY. Initially, when I started working, seeing the pa-
tients, I told them I am good at physical examination and also pul-
monary evaluation, because being a pulmonologist, I do the pul-
monary evaluation. That is one reason

Senator COBURN. I understand that, but my question is: Who
told you that occupational therapists did the portion of the
exam——
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Dr. AMMISETTY. Mr. Eric C. Conn and his assistant, David Clark.
The RFCs, we do not need to worry, we will take care of the pa-
tient—we will take over that

Senator COBURN. And he assured you that they were done by oc-
cupational therapists?

Dr. AMMISETTY. Yes, sir.

Senator COBURN. That is your testimony?

Dr. AMMISETTY. Yes, sir.

Senator COBURN. And he communicated that to you?

Dr. AMMISETTY. Yes, sir.

Senator COBURN. All right. And so on your exams—I have no
doubt that you are a great physician. And I did not say “doctor.”

Dr. AMMISETTY. Thank you.

Senator COBURN. I said “physician” because that means you care
for the whole person. And I have no doubt, your testimony, you
were trying to do Mr. Conn a favor because he was in a pinch, so
I do not doubt the veracity of that.

Dr. AMMISETTY. Thank you.

Senator COBURN. And you said in your opening statement, if I
followed it, that you really were not aware of the size and scope
1(')1f 1\(/)Ir. Conn’s practice when you started doing these exams for

im?

Dr. AMMISETTY. He had a huge practice, no doubt, sir. In the
area he is the only one, and his billboards and talk, 90 percent of
Social Security, he is Mr. Social Security.

Senator COBURN. OK. And it is your testimony that you quit
working for Mr. Conn in October 2011 in part because of the nega-
tive news coverage he was getting?

Dr. AMMISETTY. Negative news coverage, and also I have beau-
tiful, good practice, and suddenly Ms. Slone or somebody call, “Can
you see a patient?” And I had to hold my other schedule. And also
he is demanding. He wrote a letter demanding that one. So I could
not tolerate and all these things——

Senator COBURN. You could not meet his demands. But your tes-
timony to our investigators was that after the news broke and the
investigation started that that is when you quit. But it actually
took you 5 months after the first news story to stop seeing patients
for Mr. Conn. Can you explain that?

Dr. AMMISETTY. That is—as I told you before, sir, I am busy with
my practice. I go to five hospitals, and I did not know what is going
on next door.

Senator COBURN. OK.

Dr. AMMISETTY. Next door. That is the one reason we are——

Senator COBURN. So you were not aware until 5 months after the
major:

Dr. AMMISETTY. Yes, sir.

Senator COBURN [continuing]. News story broke what was being
insinuated but not proven.

Dr. AMMISETTY. Yes, sir.

Senator COBURN. All right. That is all—let me see. And your tes-
timony was that you saw all these patients at your office?

Dr. AMMISETTY. Yes, sir.

Senator COBURN. At no time did you see a patient in Mr. Conn’s
office?
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Dr. AMMISETTY. He has everything in his office, and he invited
me to come and do everything in his office.

Senator COBURN. But you said no?

Dr. AMMISETTY. I said no.

Senator COBURN. All right.

Dr. AMMISETTY. Because that is my professional pride.

Senator COBURN. All right. Let me go to the RFCs for a minute.
If you did not perform an evaluation on the claimants’ RFCs, who
did?

Dr. AMMISETTY. From the Eric C. Conn’s office, sir.

Senator COBURN. All right. But you have heard testimony that
nobfcf)‘;ly did those today, they were randomly filled out by his office
staff?

Dr. AMMISETTY. That I came to know, sir.

Senator COBURN. Yes. So why did you sign them? If you did not
do them, you put your signature on them.

Dr. AMMISETTY. As we know, as being a physician for many
years, we send a lot of patients for the home health care, and I did
not go there, and the home health people evaluate and bring it to
me, usually we sign it. That is the routine way. And also he said
this is a part of the process.

Senator COBURN. Were you unaware of the importance of RFCs
in determining disability?

Dr. AMMISETTY. I did not know that much about the RFCs, sir.
If I knew they were important, I would not sign as a physician for
SO many years.

Senator COBURN. In hindsight, did you make a mistake signing
those RFCs?

Dr. AMMISETTY. Definitely, sir.

Senator COBURN. You did. And I take it from your testimony also
that one of the reasons—and I know the relationship here. One of
the reasons you helped Mr. Conn out was he was a former patient.
Is that correct?

Dr. AMMISETTY. He was a former patient. Yes, sir.

Senator COBURN. But he was not currently under your care. Is
that correct?

Dr. AMMISETTY. No, sir.

Senator COBURN. All right. Thank you.

Did you ever visit the Conn law offices?

Dr. AMMISETTY. I visited a total of three times. One time when
the great President Abraham Lincoln statue opened. Second time,
was at Christmas and the third time, when I got the letter, I was
worried that everybody know he is a powerful man, and I never
had any legal problems in the country here, anywhere. And my
mentality is do not make enemy, just wean him off. So I went there
and that is the reason, sir.

Senator COBURN. Dr. Ammisetty, would you look at Exhibit 481
in that book sitting next to you? Number 48.

Dr. AMMISETTY. This is up to 45?

Senator COBURN. It should be 48. We will help you.

Dr. AmMMISETTY. OK.

Senator COBURN. It is in the next book.

1See Exhibit No. 48, which appears in the Appendix on page 1087.
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Please look at the third page of this document with the heading
“Physical Medical Assessment.”

Dr. AMMISETTY. Yes, sir.

Senator COBURN. Did you fill this form out?

Dr. AMMISETTY. No, sir.

. Segator COBURN. All right. Do you know who did fill out this
orm?

Dr. AMMISETTY. His office staff, after I dictated my full com-
prehensive history, and it is taken by the office staff, and they
brought it back to my office with this form. Then I sign it.

Senator COBURN. All right. How did you know that the informa-
tion in this physical assessment form was accurate?

Dr. AMMISETTY. I trusted them, sir.

Senator COBURN. In other words, you did not know that it was
accurate. You just trusted the

Dr. AMMISETTY. I trusted them, sir.

Senator COBURN. All right. Thank you.

Dr. AMMISETTY. Because he is an attorney, he knows the law.

Senator COBURN. All right. That is all the questions I have for
you. Good job.

Dr. AMMISETTY. Thank you. I really appreciate it, sir.

Senator COBURN. Dr. Adkins, thank you for being here.

Mr. ADKINS. Thank you for inviting me, sir.

Senator COBURN. You started working for Mr. Conn in 2005. Is
that correct?

Mr. ADKINS. It may have been a little bit before that. I really do
not remember the exact date that [——

Senator COBURN. So late 2004, 2005, or was it

Mr. ADKINS. Maybe even 2003. I am not real sure.

Senator COBURN. All right. So possibly 2003.

Mr. ADKINS. Yes, sir.

Senator COBURN. It is true you do work for the Social Security
Administration as well.

Mr. ADKINS. Yes.

Senator COBURN. All right. And how much does Social Security
pay you for an evaluation?

Mr. ADKINS. Well

Senator COBURN. Give me the range.

Mr. ADKINS. Anywhere from—there is the basic evaluation. Basi-
cally it just consists of the clinical interview that—oh, gosh, when
I am under the gun.

Senator COBURN. It is OK. It is $80 to $175.

Mr. ADKINS. Yes. There you go.

Senator COBURN. I will help you out there. And how much were
you paid to do evaluations by Mr. Conn?

Mr. ADKINS. Well, by Mr. Conn as well as any other attorney, the
usual fee was $350.

Senator COBURN. All right. And how much time on average did
you spend with the claimants for Mr. Conn versus the amount of
time you spent for claimants with the agency?

Mr. ADKINS. If the agency requested just the basic clinical inter-
V}ilew, you are looking at maybe like half an hour, something like
that.

Senator COBURN. OK.
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Mr. ADKINS. If the agency requested the full battery—that would
be the clinical interview plus administration of an IQ test—it
would have been equivalent to what it would have taken for Mr.
Conn’s patients, because Mr. Conn’s

Senator COBURN. OK. And that was how much time?

Mr. ADKINS [continuing]. Patients always got the full battery.

Senator COBURN. And that was how much time?

Mr. ADKINS. An hour and 15 minutes. An hour, hour and 15 min-
utes, 20 minutes. Something like that.

Senator COBURN. All right. Did you perform a mental status
exam on every patient that came into your office?

Mr. ADKINS. The mental status exam?

Senator COBURN. Did you perform a mental status exam on the
patients that were referred to you both from Social Security and
from Mr. Conn?

Mr. ADKINS. The answer would be no because when you do the
basic evaluation for the State of Kentucky, that included the men-
tal status examination. It was the clinical interview plus the men-
tal status examination. Lawyers always requested the full battery.
Sometimes the State of Kentucky would request the full battery.
When the full battery is administered, the administration of the IQ
test goes above and beyond the mental status examination. So no.

Senator COBURN. So you did not routinely perform a mental sta-
tus examination on patients?

Mr. ADKINS. I did routinely if they were the——

Senator COBURN. Full battery.

Mr. ADKINS. No, for the full battery, that was the clinical inter-
view plus administration of the IQ test.

Senator COBURN. All right.

Mr. ADKINS. The IQ test goes above and beyond the mental sta-
tus eval, so there was no need to do the mental status examination.

Senator COBURN. An IQ test demonstrates reliability or not reli-
ability?

Mr. ADKINS. Repeat, please?

Senator COBURN. Does the 1Q test that you administer—I guess
it is a Wechsler?

Mr. ADKINS. Yes.

Senator COBURN. Does it demonstrate client or patient reli-
ability?

Mr. ADKINS. Reliability. No.

Senator COBURN. So it does not demonstrate reliability. Is that
your testimony?

Mr. ADKINS. I am having a hard time understanding how you
are——

Senator COBURN. Well, you filled out all these forms that said
every patient that you saw for Eric Conn had poor reliability. I
mean, you signed every one of those forms, and every one of them
had “poor reliability.”

Mr. ADKINS. I think there is a misunderstanding, sir, between re-
liability and validity. When the RFCs were filled out, but, even for
the RFCs that I did do for other entities and prior to seeing Mr.
Conn’s patients, reliability would be—at least the way I was under-
standing reliability is: Is this person going to be able to consist-
ently be at work on time, consistently perform well at work, con-
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1sis“gently be able to finish the day out? Are they going to call in a
ot?

Senator COBURN. OK, great. So if that is what that means, every
patient you saw for Mr. Conn had poor reliability? Is that your tes-
timony?

Mr. ADKINS. Yes, sir. I think anybody who has a significant men-
tal health problem is going to have poor reliability.

Senator COBURN. And every patient that you saw for Mr. Conn
had mental health problems?

Mr. ADKINS. Every single

Senator COBURN. You did not find one that did not?

Mr. ADKINS. Every single one? I cannot say. But I will honestly
say that the vast majority of them, yes, I did—in my opinion, they
were——

Senator COBURN. How do you explain that on multiple occasions
you would give one report to the Social Security Administration of
a patient’s condition and give an opposite report to Mr. Conn each
on the same patient?

Mr. ADKINS. I did not know that that ever happened.

Senator COBURN. Well, we are going to demonstrate that it did.
It did on multiple occasions. As a matter of fact, we had that testi-
mony here in this first panel, that they noticed that you would get
one report that would say one thing and one report that would say
another.

Mr. ADKINS. OK.

Senator COBURN. Did you perform a symptom validity test on
any of these patients like an MMPI?

Mr. ADKINS. When 1 first started out in practice, I would indeed
do those. But there was at one point I was doing those with every
single patient, and in discourse with the Department of Disability
Determination, I was told that those were not necessary for the

Senator COBURN. Do you remember what time you were told
that, what year you were told that?

Mr. ADKINS. What year I was told that?

Senator COBURN. Yes.

Mr. ADKINS. Well

Senator COBURN. You do not recall when that became not a re-
quirement?

Mr. ADKINS. Exactly.

Senator COBURN. All right. Thank you.

If you would, Dr. Adkins, turn to Exhibit 471, the last two med-
ical opinions in Exhibit 47.

Mr. ADKINS. OK. Do you want the last two?

Senator COBURN. Yes.

Mr. ApkiNs. Would that be Adkins Number 1?

Senator COBURN. Is this document typical of the medical forms
you completed for Mr. Conn’s clients.

Mr. ADKINS. Can I have just a second to look through it, please?

Senator COBURN. Sure. [Pause.]

Mr. ADKINS. Yes, sir.

Senator COBURN. All right.

Mr. ADKINS. It appears to be.

1See Exhibit No. 47, which appears in the Appendix on page 872.
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Senator COBURN. In the background section of each of those re-
ports, a typical patient, is this the information included in the sec-
tion of the report provided by the claimant?

Mr. ADKINS. I am sorry.

Senator COBURN. Go to the background section in your report.

Mr. ADKINS. Are you talking about the portion dated September
1, 2010?

Senator COBURN. Yes.

Mr. ADKINS. OK. Now, what was your question, sir?

Senator COBURN. Is this information routinely provided by the
claimant?

Mr. ADKINS. Routinely provided by the claimant.

Senator COBURN. In other words, where did you get the informa-
tion?

Mr. ADKINS. OK. Where did I get this information?

Senator COBURN. Yes.

Mr. ADKINS. From Eric Conn’s office.

Senator COBURN. So you did not get it from the claimant?

Mr. ADKINS. Well, let me check back here.

There is nothing showing in the actual body of the report. I did
not document the actual date of onset.

Senator COBURN. Well, I am not as concerned about onset. I am
asking—you put the background information in this report, and I
am asking the origin of it. Did it come from the claimant or did
it come from Mr. Conn?

Mr. ADKINS. This piece of paper came from Mr. Conn’s office.

Senator COBURN. All right. Now, please review the section of the
exam titled “Summary and Conclusions.” Go on over.

Mr. ADKINS. OK. I am there.

Senator COBURN. All right. I would note, first of all, that you told
Committee investigators on the first background information that
it came from the claimant, not Mr. Conn. Now, in this section, the
end of the report is reserved for your own conclusion, I believe.
Does this represent your conclusions?

Mr. ADKINS. The summary and conclusions on——

Senator COBURN. Yes.

Mr. ADKINS. Yes, it says page 7.

Senator COBURN. All right. Now, please look at the summary sec-
tion, and let me ask you the question again. The information in the
background section came from Mr. Conn.

Mr. ADKINS. Yes, sir.

Senator COBURN. All right. And if you look at the summary sec-
tion, it seems to be identical to the background section.

Mr. ADKINS. It seems to be identical.

Senator COBURN. As a matter of fact, in this particular one, the
information in both sections is word for word identical. So that
your summary matches exactly the information, according to your
testimony, that you got from Mr. Conn.

Mr. ADKINS. Wait a minute. I think there is some misunder-
standing here. When you say the background section, I am looking
at a document that says, “T'o Whom It May Concern: It is my med-
ical opinion”—blanked out—“medical conditions and limitations.” Is
that correct? Is that what we are referring to?
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Senator COBURN. No. Go back to the first question I asked you
on the background section. I asked you where that information
came from in the background.

Mr. ADKINS. Oh. I apologize. I was looking at something else
completely. When you said the background section, I thought
you

Senator COBURN. That is the first thing that you looked at, the
first thing I had you look at.

Mr. ADKINS. Yes, the first thing I looked at was this, I believe.
V¥"hen you said background, I thought you meant whatever was
after——

Senator COBURN. No. It says “Background Section.”

Mr. ADKINS. Oh, OK. Background information, OK.

Senator COBURN. And who gave you that information, Mr. Conn
or the claimant?

Mr. ADKINS. The claimant gave me that information.

Senator COBURN. All right.

Mr. Apkins. OK. I am sorry.

Senator COBURN. So now look at the summary section, and it
seems that the summary section is exactly the same as the back-
ground.

Mr. ADKINS. Oh, OK. Well—

Senator COBURN. Why is that?

Mr. ADKINS. Because it was cut and pasted.

Senator COBURN. OK. Why is it cut and pasted?

Mr. ADKINS. Well, because when the report was typed, the sum-
mary and conclusions basically said the same thing as the back-
ground information said. It was cut and pasted from my own words
that the claimant—based on information that the claimant had
given to me, sir.

Senator COBURN. But this is a medical conclusion. Would you
agree with that?

Mr. ADKINS. It is a psychological conclusion. I do not know if it
is a medical—

Senator COBURN. Well, that is part of medicine, as far as I am
concerned. I think you think so, too, don’t you? Psychological aspect
is a part of medicine.

Mr. ADKINS. They interlap——

Senator COBURN. I mean, we are all trained to do mental status
exams, treat psychiatric diseases.

Mr. ADKINS. They interlap. I think that psychiatry would be
more of a medical profession.

Senator COBURN. Do you think it is appropriate as a medical pro-
fessional to copy a claimant’s subjective allegations word for word
and pass it off as your own medical conclusions?

Mr. ADKINS. Oh, I see what you are getting at. This summary
and conclusions section is—well, basically it is exactly what it says
it is. It was a spot for me to summarize if somebody wanted to go
and just get a quick lowdown of this report, that they could go
straight to this section, and in the course of-

Senator COBURN. So you found no objective findings that were
different than the subjective complaints that were given to you by
the claimant?

Mr. ADKINS. There is not
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Senator COBURN. Well, let me ask another question. On page 9
of this opinion, you diagnose the claimant with a deteriorating disk
in his back and neck.

Mr. ADKINS. OK. Page 9? Yes, that was reported to me by the
patient.

Senator COBURN. All right. So your medical conclusion is the pa-
tient subjective information. You did not test it, you did not look
at a computed tomography (CT scan) or a magnetic resonance im-
aging (MRI) to say that this is confirmed and, therefore, I am going
to put it in the diagnosis. It is all subjective going to an objective
conclusion. Is that correct?

Mr. ADKINS. That would be correct, but I think that is pretty
much standard operating procedure in my field.

Senator COBURN. All right.

Mr. ADKINS. If a patient comes to me and says, you know, “Dr.
Adkins, I”—he is coming to me primarily for psychological issues.
If he tells me along the way, “And I have heart conditions,” actu-
ally at that time I would have included heart conditions or——

Senator COBURN. I understand.

Mr. ADKiINs. OK.

Senator COBURN. All right. On this opinion, you found the claim-
ant to have an IQ of 617

Mr. ADKINS. Mm-hmm.

Senator COBURN. Is that correct?

Mr. ADKINS. Let me take a look. [Pause.]

Full-scale IQ score, 61, yes, sir.

Senator COBURN. OK. And what is average?

Mr. ADKINS. Average 1Q would run from like 80 to 120.

Senator COBURN. All right. And so how is it that you also found
that this claimant with an IQ of 61, two standard deviations below
low normal, had no problem managing his money?

Mr. ADKINS. Well, the intelligence scale, sir, they are based on
a lot of——

Senator COBURN. I understand that. Did you ask him any ques-
tions about handling money in your interview with him?

Mr. ADKINS. Not in particular, no.

Senator COBURN. So how would you know if he had any problems
handling his money if you did not ask?

Mr. ADKINS. Based on his presentation, based on his conversa-
tion, based on his IQ scores. An IQ score of 61 does not necessarily
indicate that

Senator COBURN. I did not say that. I asked you, did you ask him
any questions specifically relating to your assumption that he could
handle money?

Mr. ADKINS. No, sir.

Senator COBURN. And you said no.

Mr. ADKINS. No, sir.

Senator COBURN. On Exhibit 47,1 now look at page 11 of this
same document. Exhibit 47, page 11.

Mr. ADKINS. OK. This is the document that says September 1,
2010, at the top of it?

Senator COBURN. Yes, sir.

1See Exhibit No. 47, which appears in the Appendix on page 872.
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Mr. ADKINS. OK. That is the one I was looking at earlier when
I was confused.

Senator COBURN. The document is a very short signed statement
in which you assert, without any explanation, that the claimant’s
medical conditions and limitations would not be significantly dif-
ferent as of February 15, 2005.

Mr. ADKINS. Yes, sir.

Senator COBURN. So you are asserting that his status is totally
unchanged from 2005.

Mr. ADKINS. I did sign to that.

Senator COBURN. Yes. And did you happen to encounter this pa-
tient in 2005?

Mr. ADKINS. No, sir.

Senator COBURN. So this was your first interface with this pa-
tient?

Mr. ADKINS. The date of the examination is stated as September
1, 2010. That would have been the

Senator COBURN. All right. Do you have any idea why you would
assert that—putting this into a document like this? Were you
asked to put this into the document?

Mr. ADKINS. Yes, sir, I

Sel})ator COBURN. And who asked you to put that into the docu-
ment?

Mr. ADKINS. Somebody from Eric Conn’s office.

Senator COBURN. Do you know who?

Mr. ADKINS. I do not know the particular person, sir.

Senator COBURN. And was that before you saw the patient or
after you saw the patient?

Mr. ADKINS. It would have been after I saw the patient.

Senator COBURN. It was after you saw the patient?

Mr. ADKINS. Yes.

Senator COBURN. All right. And you have never seen this patient
before, to your knowledge?

Mr. ADKINS. Not to my knowledge.

Senator COBURN. All right. Now turn to page 12 of this same doc-
ument.

Mr. ADKINS. That would be the RFC form, correct?

Senator COBURN. Yes, sir.

Mr. ADKINS. OK, sir.

Senator COBURN. Did Mr. Conn’s firm provide this to you?

Mr. ADKINS. Yes, sir.

Senator COBURN. When the form was provided to you by Mr.
Conn’s firm, were the X’s that appear in the boxes of Sections 1,
2, and 3 already filled out?

Mr. ADKINS. I am going to say that I am quite sure that they
were.

Senator COBURN. All right. And then you were asked to sign
those?

Mr. ADKINS. Yes.

Senator COBURN. All right. Why did you not fill out the entire
form yourself?

Mr. ADKINS. Because I did not know, No. 1, that this was to be
completed only by the professional who did this. I had no idea the
role that this little form played in the determination process.
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Senator COBURN. Do you routinely fill out these forms for other
lawyers that you do psychological evaluations for?

Mr. ADKINS. Yes, sir.

S;}nator COBURN. And do they ever send them to you pre-filled
out?

Mr. ADKINS. No, sir.

Senator COBURN. All right. So you did not know that this was
part of the evaluation process?

Mr. ADKINS. They look different from each attorney that they
came from. Let us see. Mr. Conn here was one, two, three pages
long. Some of them were only one page long. It seems like they
asked primarily the same questions, but they were in different for-
mats, different layouts, and none of them said anywhere, this is an
official U.S. Government form, this is going to be used for this. I
did not know at that time that it was used in the actual decision-
making process.

Senator COBURN. You were not aware that a medical assessment
of ability to do work-related activities would be used in evaluating
somebody’s disability?

Mr. ADKINS. No, sir, I was not aware of that at that time. I
thought they were used in-office, in-house, might be a better way
to say.

Senator COBURN. On all the forms we have reviewed that you
signed, you checked, “The claimant demonstrated poor reliability.”
Every one that Mr. Conn sent you demonstrated poor reliability?
Every patient that you saw from Mr. Conn demonstrated poor reli-
ability?

Mr. ADKINS. I think that if the patient was diagnosed with a sig-
nificant mental

Senator COBURN. Well, you did not fill out the form that said it.
You just admitted that you signed the form and you did not fill it
out.

Mr. ADKINS. Right.

Senator COBURN. So are the forms right or wrong? Are all these
forms right? You did not fill them out. You just signed them. Are
they right or wrong?

Mr. ADKINS. There are some that could be better, in retro——

Senator COBURN. Are they right or are they wrong? You did not
fill them out, so I am not holding you responsible for filling them
out. I am asking: you signed them, but are they right or are they
wrong?

Mr. ADKINS. Some of them are right and some of them are
wrong.

Senator COBURN. With your signature on them?

Mr. ADKINS. Yes, sir. I cannot give you a broad, sweeping an-
swer.

Senator COBURN. Given that the form was already completed
when you received it, you did not go through to see if the forms
actually reflected your exam. Is that correct?

Mr. ADKINS. There were——

Senator COBURN. I am talking about these forms.

Mr. ADKINS. These RFC forms.

Senator COBURN. Yes. You did not go through the forms to see
if they actually reflected your examination.
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Mr. ADKINS. I did go through them. I never saw anything that
jumped out at me as something that I would disagree with.

Senator COBURN. So you just told me that some were right and
some were wrong, and now you are telling me that not any of them
are anything that you would disagree with.

Mr. ADKINS. No. What I am telling you is that I did not know
the significance of these forms when I was signing them. If I had
known the significance of them, I would have been more diligent
in comparing them to my reports.

Senator COBURN. But your testimony is no other lawyer sent you
a pre-filled-out form?

Mr. ADKINS. Yes, sir.

Senator COBURN. All right. Given that the form was already com-
pleted when you received it—I have covered that.

We have testimony to the Committee that you did not look at the
forms at all, that you just signed them and took the check, because
they were brought to you when you were paid. Is that correct or
not?

Mr. ADKINS. That is not correct.

Senator COBURN. All right. Thank you.

Besides the mental assessment form that we saw in Exhibit 47,1
the Committee reviewed 31 additional psychological evaluations
that you performed for Mr. Conn between July 2007 and 2010. The
mental assessment form that you filled out—or signed—you did not
fill out—on Exhibit 47 was identical in all 31.

Mr. ADKINS. Yes, sir, I understand that.

Senator COBURN. Do you think there is a problem with that?

Mr. ADKINS. In retrospect, yes.

Senator COBURN. All right. This particular form had 15 questions
with 5 answers each. Do you think it is likely that 31 people would
end up with a form filled out the exact same way? I am not blam-
ing you for not noticing how they were filled out. I am not trying
to go there. I am just saying, do you think it is likely that 31 would
end up filled out exactly the same way?

Mr. ADKINS. With this population——

Senator COBURN. Exactly the same way.

Mr. ADKINS. Exactly the same way. With this population, yes,
sir, I could see that happening.

Senator COBURN. That 31 out of 31 people sent to you would
have exactly the same on 75 different parameters?

Mr. ADKINS. The way the rating is set up, unlimited, good, fair,
poor, none

Senator COBURN. But you did not fill these out.

Mr. ADKINS. True.

Senator COBURN. All right. You have testified to that. Let us go
to page 1 of the document on Exhibit 47. This is on a child 8 years
old at the time of his assessment in 2007. Do you use a different
approach when you examine a child instead of an adult? Is there
a difference in your approach?

Mr. ADKINS. The difference in my approach would have been ob-
serving the child while he or she was in my office and talking with
the mother, getting information from her.

1See Exhibit No. 47, which appears in the Appendix on page 872.
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Senator COBURN. All right. You gave a possible diagnosis or a
rule-out diagnosis of possible oppositional deficit disorder.

Mr. ADKINS. That is a typo. That should say “oppositional defiant
disorder.”

Senator COBURN. Yes. Should this child have been tested for this
before making this conclusion? Or was your assessment that it was
probably likely?

Mr. ADKINS. When I make a rule-out—or when a rule-out diag-
nosis is made, you are not saying the child has this. You are saying
there is a likely—or there is a possibility that the child has it and,
possibly more testing, more formalized testing should be done.

Senator COBURN. All right. Would you please turn to page 5,
which is the beginning of the medical assessment of ability to do
work-related activities, mental form provided to you by Mr. Conn’s
employees.

Mr. ADKINS. Yes, sir.

Senator COBURN. This is identical to the forms you used and
signed for adults?

Mr. ADKINS. Yes, sir.

Senator COBURN. Do you think this form is appropriate for evalu-
ating children?

Mr. ADKINS. Well, do I think it now or did I think it then?

Senator COBURN. Answer both.

Mr. ApkINS. OK. Thank you for letting me. Now, no. You have
to understand, like I have told you before, I had no idea of the sig-
nificance of these forms, what they were used for. OK? Then, I
thought nothing of it. I did not think that it was irregular, because
I thought that the attorney who would be reviewing the forms—
like I said, I thought these were used in-house. I thought that a
paralegal or one of Mr. Conn’s assistants filled these out and they
were just for his use.

Senator COBURN. You did not fill the X’s out on this form, right?

Mr. ADKINS. Correct.

Senator COBURN. You did not. Does it strike you as strange that
a child 8 years of age would have poor ability to deal with work
stresses?

Mr. ADKINS. The reason

Senator COBURN. Did he have a job?

Mr. ADKINS. No, of course he did not. The reason that I went
along with something like this was because, like I said, I thought
the attorney was in his office, just strictly him seeing this form, no-
body else, and that he would understand, for example, follow work
rules—what was the one you just said? Interact with supervisors.
I thought it was understood that the attorney would think, well,
that means he is talking about teachers as opposed to a work su-
pervisor.

Senator COBURN. Do they have a form for children? Does Social
Security evaluate children’s mental capacity different than they as-
sess those of adults?

Mr. ADKINS. At that time I probably would not have known.

Senator COBURN. OK.

Mr. ADKINS. I do now, just from reading the report of Mr.
Dockham.
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Senator COBURN. I will just summarize your testimony and get
you to say yes or no, if you would. You did not fill out these forms.

Mr. ADKINS. Correct.

Senator COBURN. On any of the cases.

Mr. ApKINS. I did before——

Senator COBURN. On Mr. Conn’s, these cases.

Mr. ADKINS. There was a time that I did fill them out, hand-
written.

Senator COBURN. And when did you stop?

Mr. ADKINS. I cannot tell you an exact date. It was after I quit
working private practice full-time and made private practice more
of a sideline.

Senator COBURN. OK. And you signed the forms really without
evaluating them, what was in them.

Mr. ADKINS. Without evaluating the forms?

Senator COBURN. Yes. I know you evaluated the patients.

Mr. ADKINS. The short answer would be yes.

Senator COBURN. All right. And when were these forms pre-
sented to you?

Mr. ADKINS. These forms were usually presented to me—after
the evaluation was done, one of Mr. Conn’s employees would bring
these to me, along with the report, and I would sign them after

Senator COBURN. After your reports were finished?

Mr. ADKINS. Yes, sir.

Senator COBURN. All right. Thank you. I have no other questions.

Chairman CARPER [presiding]. Thank you, Dr. Coburn.

Senator Levin, and then I am going to come to Senator
Heitkamp.

Senator LEVIN. I am sorry that I missed the previous questions,
but I just want to get one thing clear, although it may have already
been asked.

Dr. Adkins, you were given forms, and on these forms you, after
an examination, said that the client was disabled mentally. You did
your own examination.

Mr. ADKINS. Yes, sir.

Senator LEVIN. But on this form, there was a lot of information
that backed up your diagnosis. Is that correct?

Mr. ApKINS. That backed up my diagnosis?

Senator LEVIN. Your conclusion.

Mr. ADKINS. Yes, sir.

Senator LEVIN. There are a bunch of pages here on most of these
forms, right?

Mr. ADKINS. There is three, I think, for the average one, or for
the ones that I have looked at today.

Senator LEVIN. OK. Three pages that presumably gave support
for the conclusion. Is that correct?

Mr. ADKINS. Yes, sir.

Senator LEVIN. Did you ever change any of those three pages?

Mr. ADKINS. Could you elaborate just a little bit?

Senator LEVIN. Well, there are three pages on the average, right?

Mr. ADKINS. Yes, sir.

Senator LEVIN. To support the conclusion.

Mr. Apkins. OK. Did I ever change

Senator LEVIN. Yes.
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Mr. ADKINS [continuing]. Anything on these three pages?

Senator LEVIN. Right.

Mr. ADKINS. Not that I can remember, sir.

Senator LEVIN. So how many different clients or patients did you
look at as you did an evaluation?

Mr. ADKINS. How many different patients?

Senator LEVIN. Yes, from this office, Mr. Conn’s office. How many
of his clients did you do mental evaluations on? About.

Mr. ADKINS. During that time, the time in question, I think it
is 2007 or 2006 to 2011?

Senator LEVIN. Yes.

Mr. ADKINS. I have no idea, sir.

Senator LEVIN. Well, how many hundreds?

Mr. ADKINS. How many hundreds of people did I see?

Senator LEVIN. Yes.

Mr. ADKINS. Let us take a look

Senator LEVIN. From the Conn office.

Mr. ADKINS. Just for the Conn office?

Senator LEVIN. Yes.

Mr. ApKINS. I think I had figured it out roughly on a—give me
just a second, please. [Pause.]

Here we go. On the average, what I have it boiled down to is
about two a week.

Senator LEVIN. How many total? You have about 5 years there.

Mr. ADKINS. It would be a hundred and—Ilet’s see.

Senator LEVIN. You said five a week for about 250 weeks, so that
is about 1,200, something like that?

Mr. ADKINS. No. If you can give me a second, I can do the math
on it and give you a rough figure.

Senator LEVIN. OK. We will give you a second to do the math.

Mr. ADKINS. Thank you. [Pause.]

That comes out to 568, sir.

Senator LEVIN. All right. Now, did you ever change anything that
was presented to you?

Mr. ADKINS. No, sir.

Senator LEVIN. 558 examinations.

Mr. ADKINS. 568, sir.

Senator LEVIN. I did not mean to short-change you. 568 examina-
tions, you never changed anything on those 568 forms?

Mr. ADKINS. No, sir. Not that I can remember. I cannot remem-
ber one time ever changing them. I said I was here today to tell
you the truth.

Senator LEVIN. That is an extraordinary acknowledgment. Truth-
ful, but it is an extraordinary acknowledgment if you did not
change one word of an analysis that you are depending on for—or
you are signing, put it that way, you are signing your name to.

Mr. ADKINS. The reason that that was

Senator LEVIN. Let me ask a different question. 568, how many
did you find were not disabled?

Mr. ADKINS. I do not know. I am sure the vast majority of them
I found that they had significant depression issues or anxiety
issues or pain issues, what have you.

Senator LEVIN. Well, of the 568 examinations, how many, about?
We can check it. Were there 10?
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Mr. ADKINS. Probably not even 10.

Senator LEVIN. Were there five?

Mr. ADKINS. Probably not five. Probably zero.

Senator LEVIN. Zero. I have no further questions. I am done.

Chairman CARPER. Thanks, Senator Levin.

Senator Heitkamp, and then Senator McCain.

Senator HEITKAMP. Again, I am sorry I was not here for your tes-
timony, but reviewing these documents, each one of these three-
page documents that you signed your name to, you are now saying
you did not prepare those documents?

Mr. ADKINS. Correct, ma’am.

Senator HEITKAMP. I am not as familiar with ethical standards
for people in your profession, but how does this square with ethical
standards in your profession that you would just simply rubber-
stamp an analysis that somebody else did without adequately re-
viewing their current condition?

Mr. ADKINS. At the time that I signed——

Senator HEITKAMP. No. I just want to know, in your professional
status, what are the standards of your profession in terms of the
ethical obligations that you had here.

Mr. ADKINS. What are the ethical standards? It was a mistake
to do it.

Senator HEITKAMP. Was it unethical to do it?

Mr. ADKINS. Looking back on it, knowing now what they were
for, yes.

Senator HEITKAMP. Your testimony here, and correct me if I am
wrong, is that you were not aware of what these were being used
for.

Mr. ADKINS. Correct, ma’am.

Senator HEITKAMP. Do you really think that is something that
has credibility here?

Mr. ApKINS. I have to be honest

Senator HEITKAMP. Is that really a credible claim?

Mr. ADKINS. Yes, ma’am. At the time I did not know that these
were going in front of administrative law judges and that decisions
were being made based on these forms.

Senator HEITKAMP. What did you think these forms were for?

Mr. ADKINS. I thought these forms were used in-house at the at-
torney’s office. Like I said

Senator HEITKAMP. But to form the basis for what? Why would
the attorney be asking for these? Were you aware——

Mr. ADKINS. I thought the attorney just kind of looked at them
and used them as a quick summary, like a——

Senator HEITKAMP. No. Why do you think the attorney would
even be concerned about these patients and their current mental
or physical capabilities? When an attorney asked you for an evalua-
tion and to sign your name on these documents, what did you think
they were going to be used for?

Mr. ADKINS. I thought the report was going to be—the actual
four-or five-page report, I thought that was actually going to be put
in front of a judge and that that was going to be looked at and read
in its entirety. These documents, the RFCs, I thought did not leave
the attorney’s office. I thought they were used by him
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Senator HEITKAMP. So it was OK to just sign your name on to
them without doing the ethical—doing the appropriate investiga-
tion, so it was OK as long as they were in the attorney’s office, but
not OK if they were going to be used in a court of law or an admin-
istrative proceeding. Is that what you are saying?

Mr. ADKINS. That is what I thought at that time.

Senator HEITKAMP. Do you still think that?

Mr. ADKINS. Oh, no, ma’am. Not now.

Senator HEITKAMP. This is just—it is hard to believe that you
credibly did not believe that these would form the basis for some
kind of legal proceeding. If a lawyer asked you to do that kind of—
it’s kind of hard, isn’t it? If you are sitting where I am sitting,
wouldn’t you think?

Mr. ADKINS. Yes, from outside looking in, yes, ma’am. But I testi-
fied earlier at the time I was very young in practice. I did not real-
ly—and Mr. Conn’s practice was very well known. It was well
known in the area.

Senator HEITKAMP. It was well known that he did disability
claims, correct?

Mr. ADKINS. Yes, very well known that he was a very successful
attorney. So when these were brought to me and folks said, “Oh,
yes, hey, do you care to sign these?” it never dawned on me that
there was anything less than legitimate about it because of the
fact, you know:

Senator HEITKAMP. But yet you are saying here that your ethical
standards would have told you not to do this, never mind the legal
standards. I can understand and appreciate where that might be
sometimes confusing to people who do not deal with the law on a
regular basis. But ethically, the training that you received would
suggest that you should not just rubber-stamp an evaluation that
someone else did.

Mr. ADKINS. At that time it did not seem unethical to me.

Senator HEITKAMP. OK. Thank you. My time is up.

Mr. ADKINS. That is my testimony.

Chairman CARPER. Senator Heitkamp, thanks. Senator McCain.

Senator McCAIN. Thank you.

Mr. Adkins, I understand that there was a place actually in Mr.
Conn’s law firm where some of this examination was done. Were
you ever there?

Mr. ADKINS. Yes, sir, for a very short time, for maybe 2 months,
maybe less than 2 months.

Senator MCCAIN. Months?

Mr. ADKINS. Yes, sir.

Senator MCCAIN. Dr. Ammisetty, were you there?

Dr. AMMISETTY. Never, sir. He requested me to come and do
physicals in his office, and I said no because

Senator MCCAIN. You said no?

Dr. AMMISETTY. I said no. That is my professional pride. So——

Senator MCcCAIN. But, Mr. Adkins, you did some of this inves-
tigating right there in Mr. Conn’s office. That in itself creates an
aﬁ)p(??arance problem. Did he ever—what was your compensation for
that?

Mr. ADKINS. Well, the compensation was the standard fee that
we discussed a few minutes ago. It was $350, Senator.
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Senator MCCAIN. And how long would you examine these people?

Mr. ADKINS. An hour, hour and 15 minutes. Something like that
it would take.

Senator McCAIN. And what was the compensation, standard
compensation per patient?

Mr. ADKINS. $350.

Senator MCCAIN. Did you know Judge Daugherty?

Mr. ADKINS. No, sir.

Senator MCCAIN. You did not know him or Judge Andrus?

Mr. ADKINS. No, sir.

Senator MCCAIN. Never appeared before them?

Mr. ADKINS. No, sir.

Senator MCCAIN. Dr. Ammisetty, did you?

Dr. AMMISETTY. That judge I did not know personally, but I told
the investigators one time, and while I was doing my paperwork
in my office, Ms. Slone asked Jessica—or somebody came, some
judge came toward—somebody came from Huntington you want to
see. At 9 o’clock they called me, and then I did not go. Around
lunchtime, they again—the staff came to me so they took me to
their office. The judge and Eric C. Conn and David Hicks, they
both at the table, they are eating Chinese food. They introduced
me. I was so busy with my practice, I do not want to say no to him,
so I went there. The office staff was there, whoever the girl—I still
remember, the girl next to me in the—standing, and she was serv-
ing the food for the three of them. Then the judge asked me,
“Where do you came from?” I told them I came from India. Then
his assistant, David Hicks, and judge, they are talking about they
love Indian food. A few minutes conversation, and then I said I am
leaving, I have a practice. All the time, 10 minutes, the girl was
standing there, and then I left. But I do not remember the judge
is Daugherty or Judge Gitlow. I do not know, sir. But

Senator McCaIN. OK. Dr. Adkins, if you were getting $350 per
patient and you spent an hour with each one, you did pretty well
for an 8-hour day?

Mr. ADKINS. No. I would not see eight patients a day, sir.

Senator MCCAIN. Well, he was referring as many as 35 per
tranche of them, so I do not know who else was doing the exam-
ining. How many other doctors do you know were doing these ex-
aminations in Mr. Conn’s law offices?

Mr. ADKINS. To my understanding, Dr. Huffnagle did.

Senator McCAIN. All right. Mr. Chairman, I have no additional
questions.

Chairman CARPER. Let me change focus just a little bit before we
excuse this panel. In your written testimony, I believe that both of
you suggested some ways in which the Social Security disability
program could operate more effectively with better oversight over
the medical evidence that is presented, and I just want each of you
to give us your single best idea, your single best recommendation
to address this program so that it might be run more effectively
with better oversight over the medical evidence that is presented.

Dr. Ammisetty, I am going to ask you to go first. Give us your
best idea.

Dr. AMMISETTY. As a physician, I have been here many years,
and I do not have any legal-medical problems. In the medical
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school, residency fellowship, I spent a lot of time. They never
taught about disability evaluation. And all the disability evaluation
we learned during the practice. That is where physicians make
mistakes. And the physician community and the legal community
are completely different. We do not know what is going in the
court. We do not know what process they are going on, what the
RFC forms.

My impression, my recommendation, the physicians who want to
do disability evaluation, they should register in the registry, and
they should go through some mandatory continuous medical edu-
cation, and especially disability. That is what is happening in other
branches of Social Security, like a black lung evaluation. I do pul-
monary evaluations, and for the last 20 years, I went to West Vir-
ginia, Princeton, Miners Association conferences. There we meet
the ALdJs, law judges, and miners, and the Federal Government
employee directors and physician community. They all sit together
and discuss what is the legal problem, what is going on, and that
brings a lot of input, and where we are going wrong, where we
should go. And miners also come and complain what their problems
are. That is a big beneficial for whoever is evaluating the Social Se-
curity disability.

Chairman CARPER. Dr. Adkins, your best idea.

Mr. ADKINS. It is hard for me to boil it down

Chairman CARPER. Go ahead and turn your mic on, please.

Mr. ADKINS. My apologies. It is hard to boil it down to one, sir.
Can I give two or three?

Chairman CARPER. You can give two, but be fairly brief.

Mr. ADKINS. The first, I think I agree with Dr. Ammisetty, edu-
cation. Anybody looking back on it, anybody who is going to be per-
forming consultative examinations, I would highly recommend that
they be educated regarding the process from beginning to end, and
that that education be continued possibly in the form of continuing
education (CEs).

The second one would be review by government entities of the
forms and documents that are turned in on a regular basis. This
went on for 5 years, 2006 to 2011. If I had known early in the proc-
ess, I certainly would have been glad to have stopped and apolo-
gized and said this will not happen anymore.

Chairman CARPER. All right. Dr. Coburn has more questions.

Senator COBURN. I just have one other question for Dr. Adkins.
Did at any time the Social Security system, when they asked you
to evaluate a patient, send you an RFC form pre-filled out?

Mr. ADKINS. Very rarely.

Senator COBURN. Pre-filled out?

Mr. ADKINS. Oh, I am sorry. No, no. No, sir, not pre-filled out.

Senator COBURN. Did they ever send you one that was pre-filled?

Mr. ADKINS. No, sir.

Senator COBURN. All right. Thank you.

Chairman CARPER. Any more questions from our Senators? [No
response.]

OK. Thank you, Governor Manchin, for joining us. And with
that, this panel is excused. Thank you for joining us today.

Dr. AMMISETTY. Thank you for giving me the time. Thank you.
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Chairman CARPER. You bet. And we are going to take just a very
short break, a short intermission, and we will be right back. [Re-
cess.]

I would like now to invite our third panel of witnesses to the wit-
ness table for this evening’s hearing. I will just briefly introduce
each of you.

Eric Conn, attorney and owner of The Conn Law Firm. Mr.
Conn, welcome. Thank you for joining us.

Judge David Daugherty, a former administrative law judge with
the U.S. Social Security Administration.

And Judge Charlie Andrus, an administrative law judge at the
U.S. Social Security Administration, appearing in his personal ca-
pacity.

Judge Daugherty, are you in the room? [No response.]

I am told by our staff that Judge Daugherty is believed to have
left the room about 2 hours ago and has not returned.

Our practice in investigative hearings is to [Pause.]

Before I ask our witnesses to stand and take an oath to testify,
I would note that a subpoena has been served, was served to Judge
Daugherty, and that it was properly served and we will be in con-
sultation to decide what further steps to take.

With that having been said, I am going to ask our witnesses, Mr.
Conn and Judge Andrus, to stand and ask you to raise your right
hand. Gentlemen, do you swear that the testimony you will give be-
fore this Committee will be the truth, the whole truth, and nothing
but the truth, so help you, God?

Mr. Conn. I do.

Judge ANDRUS. I do.

Chairman CARPER. Thank you.

Mr. Conn, do you have any opening remarks you would like to
give, please?

TESTIMONY OF ERIC C. CONN, ATTORNEY AND OWNER, THE
CONN LAW FIRM

Mr. CoNN. No, sir, I do not.

Chairman CARPER. All right. Do you have any corrections to the
statement of facts laid out in Dr. Coburn’s opening statement or to
the facts included in the staff report released by the Committee
today?

Mr. CoNN. Mr. Chairman and Members of the honorable Com-
mittee, my lawyer, Abbe Lowell, sent a letter on October 7 explain-
ing the reasons that I am not going to testify today, and pursuant
to that letter, I respectfully assert my constitutional right not to
testify here today, sir.

Chairman CARPER. Let me just followup with that, Mr. Conn. Is
it your intention to assert your Fifth Amendment right in response
to any question that might be directed to you by the Committee
today?

Mr. CoNN. It is, sir.

Chairman CARPER. Well, given the fact that you intend to assert
a Fifth Amendment right against self-incrimination to all questions
asked of you by this Committee, you are excused.

Mr. ConN. Thank you, sir. [Pause.]
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Chairman CARPER. Judge Andrus, you are recognized. Welcome.
Please proceed with your statement.

TESTIMONY OF CHARLIE P. ANDRUS,! ADMINISTRATIVE LAW
JUDGE, U.S. SOCIAL SECURITY ADMINISTRATION (APPEAR-
ING IN A PERSONAL CAPACITY)

Judge ANDRUS. Chairman Carper and Ranking Member Coburn,
I just wish to state at the outset that I am here in a personal and
not official capacity. The views expressed in my testimony are
mine, expressed in my personal capacity as a private citizen. In
this testimony I do not represent the views of the Social Security
Administration or the U.S. Government. I am not acting as an
agent or representative of the Social Security Administration or the
U.S. Government in this activity. There is no expressed or implied
endorsement of my views or activities either by the Social Security
Administration or the U.S. Government. And I was asked to make
that position clear to you before I testified.

Chairman CARPER. Thank you. Please proceed.

Judge ANDRUS. I have heard a lot of testimony here today about
my office, and I would like to start by explaining a little bit how
we changed our processes of handling cases.

We, the Social Security Administration, recently adopted an elec-
tronic business process to try and create a unified system for han-
dling cases as they came up from the Social Security district of-
fices. Huntington handles appeals from the Huntington, West Vir-
ginia, office; Prestonsburg, Kentucky; Pikeville, Kentucky; and Ash-
land, Kentucky. So most of our work is actually done with Ken-
tucky cases.

There was some discussion about scheduling Mr. Conn’s cases
and why we did it the way we did. After Mr. Conn’s practice grew
to the point it took up quite a bit of our dockets, it became hard
to schedule. He was a solo practitioner, and so we could only sched-
ule the cases when he was available. And this started to age his
cases more than cases assigned to other lawyers, that other law-
yers represented people.

So what we decided to do—and I sent this up to my regional of-
fice and got permission to do it——

Chairman CARPER. Where is your regional office?

Judge ANDRUS. In Philadelphia, sir.

Chairman CARPER. All right. Thank you.

Judge ANDRUS. And at that time Judge Cristaudo was the re-
gional chief judge. He later became the national chief judge and is
still with the agency, I believe, as general counsel in Boston.

Normally what we would do is when we saw that a judge had
a case, a docket of cases scheduled, we would bring from a case of
what is called “worked-up cases,” cases that had been exhibitized,
they had been put into proper order, and we would pull the oldest
from that list. That list was generated from master docket, pulling
the oldest cases. What we found was that by assigning Mr. Conn’s
cases as they came in, in rotation, to every judge, it evened this
out.

1The prepared statement of Mr. Andrus appears in the Appendix on page 122.



70

There was concern expressed to me that Mr. Conn would be
available for certain weeks and not available at others, and I felt
to remove the possibility of him trying to be available when certain
judges were available and not when others, I felt that if we as-
signed the same amount to everybody and kept them with every-
body, then everyone would have about the same number of his
cases. And that was approved, and that is what we did.

Now, when we would schedule cases, particularly for our
Prestonsburg dockets, we looked at the age of the cases, and in
some weeks that I was down in Prestonsburg, Mr. Conn would
have 2%, 3 days of cases, which is roughly what his percentage of
our cases down there would be. Sometimes I would go the entire
week, and he would not have a case down there. And that is as it
varies with the age of the other cases. We always tried to do the
older cases first.

Now, with regards to the on-the-records, when the Commissioner
set forth a series of plans to try and reduce our backlog, one of
them was to have judges review cases that were unpulled—in other
words, not made ready for hearing, just raw cases that came up,
so the pages may not be in order, the exhibits may not be in chron-
ological order—to review those cases and see if there were any that
could be done on the record with a view to getting the case to the
claimant as soon as we can.

You have heard a lot about pressure, and some of you have
talked about the pressure that we are under, and I would ask you
to consider this: The administrative law judges are the only ones
that see the claimants on a regular basis. We see how they are feel-
ing. We see how this affects them. And for me personally, the
major pressure was to try and get that case done so that, whether
it is an allowance or a denial, they would get a decision.

So part of the process was on reviewing for on-the-records. This
started back when we were still mainly a paper file system, and
in conformity with that—I keep forgetting the word—process, I told
all of the judges in the office that if any of them felt that they had
the time, to go ahead and go to the master docket, the paper case
in the master docket that had not been pulled yet, and they could
review cases for on-the-record. And Judge Daugherty was the one
who did this.

Now, that is how that process started. One of the things that as
the hearing office chief administrative law judge is that I carried
the same workload as every other judge in the office, and so I had
a full docket of my own cases to handle also.

Now, Senator Coburn brought up some things about—and we
talked about some things about what has happened. Shortly after
the newspaper article was published, I stepped down as the chief
judge. So I have no idea or no knowledge of what management had
done after that time because I just was not included in that infor-
mation. But Mr. Conn was one of three or four attorneys that
worked with Judge Daugherty getting files to him and getting new
evidence put in the files for him to review. I know the Committee
and the investigation, which is very thorough, has primarily fo-
cused on that, but there were other attorneys who were submitting
on-the-record decisions to Judge Daugherty also, besides Mr. Conn.
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Now, the details of how Mr. Conn filled out the RFCs and so
forth I had no idea existed until I read your report that you gra-
ciously furnished me a couple days ago.

As far as the reassigning of cases is concerned, that was dis-
cussed. Before we went to the electronic system that we have now
of electronic files and electronic case control, we had started with
what has been referred to as CPMS, which is essentially an elec-
tronic control system for all our files as they move through the of-
fice.

CPMS has gone through several iterations, with several changes
to it. In the beginning, I could tell that a case file had been as-
signed or reassigned, but I could not tell by whom. I could tell that
cases moved from one section to another, one status to another, but
I could not tell who made those changes.

So when it was brought to my attention by Mr. Hall and by
Judge Gitlow that Judge Daugherty or someone had moved cases
to Judge Daugherty that originally had been assigned to them, I
went to Judge Daugherty, and I asked him if he had been reas-
signing cases, and he said that he had. And I asked him, “Did you
know that these were already assigned?” Because that was the
program that we had set up, that they would be assigned to us
from Mr. Conn and not reassigned. And he said, “Well, I did not
know.” So I sent out another memo, an e-mail to the office staff.
I believe that is one of them in the report.

And I said, “Look, do not reassign these cases.” And I empha-
sized to Judge Daugherty, I said, “This has to be”—“when they are
assiganed to a judge, that is it.” He says, “All right. Fine. I under-
stand.”

Quite a bit later, again, Judge Gitlow came to me and I believe
Judge Chwalibog came to me and said that they had found more.
At this point I went to Judge Daugherty, and I said, “Why did you
reassign these to you?” He said, “I did not think they belonged to
anybody.” And what had happened was, in the latest iteration of
CPMS, I believe, they moved where they put that in the file. So he
said, “I did not see it.” I said, “All right. Fine. We will take care
of this. I do not want you to reassign anything. If you have one
that you are going to review on the record, go to the supervisor,
have the supervisor look at it, and they will reassign it if it is ap-
propriate.” He agreed.

And then right before the story in the Wall Street Journal, Judge
Gitlow came to me again and said, “No, he is still doing it.” And
at that time I asked him for a list, looked at it, and I talked to
Judge Daugherty, and he said, “Oops. I must have done this.”

So those were the steps that I took, reminding everybody not to
reassign it, specifically telling Judge Daugherty not to reassign
cases.

But the main purpose from

Chairman CARPER. Judge Andrus, I am going to have to ask you
to wrap it up in about 2 minutes so we can begin our questions.

Judge ANDRUS. Oh, OK. The main reason that I wanted to do
that was to keep the age of the cases between Eric Conn’s very
large docket and the cases represented by other individuals pretty
much on the same level so that we would not age any cases.

Chairman CARPER. All right. Thank you.
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Let me start off by—again, thank you for coming, thank you for
testifying. I want to ask you, are you married?

Judge ANDRUS. Yes, sir.

Chairman CARPER. Do you have any children?

Judge ANDRUS. Two.

Chairman CARPER. Do you have any daughters?

Judge ANDRUS. Yes, sir.

Chairman CARPER. OK. I think most of us up here have children,
and I think except maybe for me, we have daughters. One of the
guiding principles in my life, I suspect in the life of most of the
people in this room, is to treat other people the way we would want
to be treated.

As I understand it, you were the chief judge.

Judge ANDRUS. Yes, sir.

Chairman CARPER. The person in charge, the leader of this oper-
ation in Huntington. And we have listened to the first panel of wit-
nesses talk about the way they were treated for a number of years
by those in charge, those in a position to do something about it.
And I just want to ask you, how would you feel if your wife or your
daughter were treated that way by their employer at their place of
work?

Judge ANDRUS. I would feel badly. But, Senator, ——

Chairman CARPER. Would you do anything about it?

Judge ANDRUS. I would find out if there were two sides to the
story.

Chairman CARPER. What is their motivation to risk a lot to come
here and really to be involved—to agree to cooperate with the In-
spector General? What is their motivation?

Judge ANDRUS. On the

Chairman CARPER. How do you square your behavior with the
Golden Rule, treat other people

Judge ANDRUS. I do not——

Chairman CARPER. How does that square

Judge ANDRUS. I failed in a very large way on that.

Chairman CARPER. I am sorry?

Judge ANDRUS. I said I failed in a very large way on that. I do
not agree with the statements made by Ms. Carver about the retal-
iation. As I said, I do not know what has been going on since 2011.
But before, particularly the information she gave about Ms.
Goforth, I would respectfully request that perhaps you get Ms.
Goforth’s side of that story.

Chairman CARPER. In Delaware, our Social Security disability
operation is headquartered in Dover, our State capital, and it is in-
teresting when you look at the number of cases across the country
that are approved or not. The number seems to run around 50 per-
cent, maybe a little bit over 50 percent nationwide. In Delaware,
we have a couple of judges whose approval of cases is actually
below 50 percent, below 40 percent, maybe as low as 30, or even
25 percent. And there has been some training in the past year or
so for our administrative law judges to make sure that they are
aware of all the factors that they ought to be aware of in making
these determinations. I am told that the training that they have
gone through might ultimately be used as a model for some other
parts of the country.
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But I come from a State where it is not uncommon for as few
as one out of four cases to be approved. And it boggles my mind
when I hear of an administrative law judge who has apparently ig-
nored our subpoena—he was not here. We were mistaken. Someone
said they thought they saw him in the audience. Apparently not.
But for him to approve over 99 percent of the cases that come be-
fore him, over 99 percent, and the lion’s share apparently from one
lawyer, and I think the person in charge of overseeing this oper-
ation where this occurred was you. And what did you do about it?

Judge ANDRUS. Under the Administrative Procedure Act, an ad-
ministrative law judge has qualified judicial independence. And in
the 27 years that I have been an administrative law judge, I can
honestly say that no one has ever come to me, either from my
agency or even a Member of Congress, either the Senate or the
House of Representatives, and asked me to decide a case a certain
way. And I think that is an important concept because, as I men-
tioned to one of your staff, if you were, say, representing a family
member and you walked into the room and sat down and a judge
walks in and you had found out that someone had told him, “You
are allowing too many cases,” how would you feel about the hearing
you are going to have?

What I have done, and did with Judge Daugherty on one end of
the spectrum and another judge that was on the very low end of
the spectrum, I said, “Look, I am a manager for Social Security. I
am not going to tell you how to decide your cases. But if you look
and you see that you are two standard deviations above the norm
or below the norm, maybe it is time you take a step back, take a
look at what you are doing, and see if you want to change it.”

At which point Judge Daugherty turned to me and said, “Chuck,
I love you like a brother, but I am going to do this because I think
that is what I should do.” And that is about as far as I thought
I could go as

Chairman CARPER. Thank you. Let me just interrupt you for a
moment. Staff has given me an exhibit—I think it is Exhibit No.
321—and it is called “Message 006.” Exhibit 32, page 1 of 9, and
can someone help—again, it is Exhibit 32, page 1 of 9. Let me
know when you have it, please.

Judge ANDRUS. I will have to redo your book. I am sorry.

Chairman CARPER. Exhibit 32, page 1 of 9.

Judge ANDRUS. From Judge Helsper.

Chairman CARPER. That is correct. And I am looking at—it is an
e-mail chain. It looks like it began at the bottom of the page, it
seems it began at about 2 p.m. on Thursday, May 19, and it is from
Bill Connolly, and the subject is, “Heard about this.” And below
that, we read, “U.S. disability claim judge has trouble saying no,
near perfect approval record, Social Security program strained.”

And then above that is an e-mail sent about 2 hours later from
William Helsper—it is Judge Helsper? Is that correct?

Judge ANDRUS. Yes, that is correct. In fact, I was the one that
replaced Judge Helsper in Huntington, so we knew each other.

Chairman CARPER. And it is an e-mail from him to you, and the
subject again is, “Heard about this.” And there are only three

1See Exhibit No. 32, which appears in the Appendix on page 739.
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words in his message to you that says, “Shame on you.” “Shame
on you,” with an exclamation point.

And your response about a minute later, it looks like, to Judge
Helsper is, “What can I say? Judicial independence.”

Judge ANDRUS. Yes, sir.

Chairman CARPER. For a person, for a judge that operates, serves
not for you but you are this person’s leader, and for you to say, in
response to Judge Helsper’s “Shame on you,” for you to say, “What
can I say? Judicial independence,” I can see where judicial inde-
pendence is important. I think we will all agree on that. But not
when the numbers are like this. 99.5 percent of the cases that come
before that judge, who is not here, to have been approved, many
for the same lawyer, and for you to say, “What can I say? Judicial
independence,” very disappointing. Very disappointing.

Judge, let me turn to Dr. Coburn.

Senator COBURN. Mr. Chairman, I am flabbergasted at what we
have heard.

I am not a lawyer, Judge, so my deference is to you and the fact
that you are one. Multiple times you were notified that Judge
Daugherty was taking cases. You did nothing about it. You did
nothing. You did not stop it. It continued. You abdicated your re-
sponsibility as chief judge.

I am sitting here thinking, you expect us to believe that judicial
independence is the reason that Judge Daugherty had a 99.7 per-
cent approval rate? Is that judicial independence or is it fraud?
And if you really think it was judicial independence—I mean, do
you really think it was judicial independence? Is that your belief
right now?

Judge ANDRUS. My belief right now is that there is very little
that management in this agency can do about a judge’s decision to
allow or deny a claim.

Senator COBURN. Well, that is a great point, and that is one of
the reasons we are having this hearing, because if you are telling
us, you are helpless. Obviously Judge Helsper did not think he
would have been helpless with that, or he would have never sent
you that e-mail. And what your testimony basically is, is you were
helpless to fix the system. You allowed it to run uncontrolled. You
had great chances to stop this, and you did not.

I do not know your motivations. I cannot question them. But the
fact is the facts are the facts. And what we have heard here today
shows somebody was not minding the store.

I would like for you to go, if you would, to Exhibit 10, if you can
find that.

Judge ANDRUS. Yes, sir.

Senator COBURN. And this is from a rating, Steve—I guess it is
Slahta.

Judge ANDRUS. Slahta, yes.

Senator COBURN. Slahta. And basically about changing case
scheduling in Prestonsburg. And in the memo, you stated that you
suspect Eric Conn was forum shopping. What do you mean by that?

Judge ANDRUS. When I mentioned before that he seemed to be
available some weeks and not available others, at that time the

1See Exhibit No. 10, which appears in the Appendix on page 445.
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Huntington judges were on a pretty standard schedule. We would
do 1 week of hearings in Huntington, spend a week in the office,
and it was always the same week. So he knew when dJudge
Daugherty was going to be in Prestonsburg. So when a scheduling
clerk would call up and say, “I need to schedule cases for such-and-
such a week,” he might not be available.

Senator COBURN. You would agree we have already gotten testi-
mony that Eric Conn was forum shopping just by the testimony
that has been here today. You would agree with that, right?

Judge ANDRUS. Yes, sir.

Senator COBURN. That is a matter of fact now before this Com-
mittee.

Judge ANDRUS. Yes, sir.

Senator COBURN. There is no doubt in your mind?

Judge ANDRUS. No, sir.

Senator COBURN. All right. You developed two tracks of cases,
and you set one up for his, and then you set one up for the other.
And we heard what you said in your opening statement. The fact
is, that was totally against agency policy, was it not?

Judge ANDRUS. I believe that is why I asked for the deviation.

Senator COBURN. Yes, but it was against policy, right?

Judge ANDRUS. Right.

Senator COBURN. And so is there any culpability on your part
from what we have seen come about from what has happened in
this office?

Judge ANDRUS. I do not understand.

Senator COBURN. You set up the system that allowed this to
occur. I mean, you knew he was forum shopping.

Judge ANDRUS. Right.

Senator COBURN. And you ignored it once it really started hap-
pening big. I mean, once he started moving cases to his own—and
how did he know those cases were in there? I mean, we have devel-
oped that fact, that the only way he could have known is that he
was told by Mr. Conn the names and the Social Security numbers.
That is the only way he could have gone into your system and rear-
ranged and assigned those cases to himself. He did not know they
were in there because they had not been filed and brought up to
date so that you would see them on a list.

Judge ANDRUS. I believe there is a report that is sent up from
the district office when they transferred an electronic case to us.

Senator COBURN. And does that go to the judges?

Judge ANDRUS. No, it does not.

Senator COBURN. No, it does not. So the only way he could have
known is have the names and Social Security numbers—we have
numerous e-mails to you about this problem. Nothing happened. I
am just asking, Why didn’t something happen? I mean, you ulti-
mately as the chief judge were responsible for this. I am just say-
ing, sitting back, listening to what you have had to say—you know,
I am obviously not a very good attorney. I am a pretty good doctor.
But I do not think it passes the smell test, your answers, in terms
of how this happened and how it came about. That is opinion and
that is not fact, and I am sorry to bore you with that.

My staff asked you, in early interviews, if you knew anything
about trying to videotape Sarah Carver.
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Judge ANDRUS. Yes, sir.

Senator COBURN. And you denied knowledge of that to my staff,
did you not?

Judge ANDRUS. I said I could not recall.

Senator COBURN. OK, you could not recall. It would seem to me
if you are going to videotape somebody, you would have trouble not
recalling that. But after the fact, you, in fact, signed a statement
saying, in fact, it did happen. Is that correct?

Judge ANDRUS. That is correct.

Senator COBURN. And you were involved in it.

Judge ANDRUS. Yes.

Senator COBURN. You do recall that.

Judge ANDRUS. Yes.

Senator COBURN. And what was the purpose for that
videotaping?

Judge ANDRUS. To see if Ms. Carver was abusing Flexi-Place.

Senator COBURN. And did you have any reason to believe that
she was? And is it abnormal for a chief judge to go after somebody
that works under them in that regard? When Judge Daugherty
abused his time all the time, nobody could ever find him in his of-
fice? What was the reason for that?

Judge ANDRUS. There are some things that are not public record
that I cannot talk about in a public hearing, which is why I sug-
gested you may want to talk with Ms. Goforth.

Senator COBURN. Well, we are going to—Social Security would
have been here had it not been for legal wrangling, and they will
be here, and so we will get to that.

As a judge, an administrative law judge in the United States of
America, was your action proper in any way, shape, or form in
terms of trying to work with the lawyer who has nothing to do with
Sarah, and actually what I would say is a conspiracy between you
and Mr. Conn, was there anything proper about that?

Judge ANDRUS. Not at all.

Senator COBURN. Was it ethical?

Judge ANDRUS. No.

Senator COBURN. OK. So when you tell us that you disagree with
some of Ms. Carver’s assertions as to the office, especially in terms
of Ms. Goforth, is that based on fact or is that based on opinion?

Judge ANDRUS. That is based on discussions Ms. Goforth had
with me when I was the chief judge, and she was Ms. Carver’s su-
pervisor.

Senator COBURN. And you have heard the testimony here today
about perceived, if not actual, retributions against Ms. Carver?

Judge ANDRUS. Yes.

Senator COBURN. All right. And you discount those?

Judge ANDRUS. Since when I was no longer the hearing office
chief judge, I do not know what the current management is doing.
I was a line judge. They did not discuss it. They could not discuss
it. So I do not know what the basis was for their actions.

Senator COBURN. All right. Thank you.

I want to jump back to where we were just a moment ago. A
number of people in the Philadelphia regional office disagreed with
your proposal when you tried to change. That is why you sought
an exemption for it, back to what we were talking about before. If
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you would turn to Exhibit 11,1 page 3, at the top of that page, this
e-mail states, “Your whole proposal seems to be an attempt to ac-
commodate Mr. Conn.” That is in the e-mail.

Judge ANDRUS. I am trying to find that.

Senator COBURN. It is page 3, Exhibit 11.

Judge ANDRUS. Yes, I see that.

Senator COBURN. Isn’t that the case?

Judge ANDRUS. No, sir. The purpose of trying to do that was not
to accommodate Mr. Conn, but was to try and make sure that he
did not try and get a disproportionate number of his cases before
Judge Daugherty and, say, not one of the other judges who had a
lower allowance rate, and to make sure that we had the ability to
schedule his cases so that they would not age more than cases that
were represented by other representatives.

Senator COBURN. Wasn't it the case that Mr. Conn routinely, if
he got in front of a judge or had cases assigned in front of a judge,
that he would try to reschedule cases so that he could get a dif-
ferent judge?

Judge ANDRUS. I do not know about anyone else, but he did not
do that with me.

Senator COBURN. No, but wasn’t—I think our testimony that we
took in our investigation showed that he tried that technique sev-
eral times so that he could change what judge he was presenting
in front of. Are you not aware of that?

Judge ANDRUS. I am aware that he would dismiss cases and
refile them.

Senator COBURN. Yes.

Judge ANDRUS. Is that what you are speaking about, Senator?

Senator COBURN. Yes.

Judge ANDRUS. Yes, I am aware of that.

Senator COBURN. Yes. So he would dismiss cases in front of a
judge that he did not think would give him a favorable outcome so
that those cases could then be before Judge Daugherty.

Judge ANDRUS. Actually, those cases were supposed to have been
reassigned to the same judge.

Senator COBURN. Did Mr. Conn ever withdraw a case before you
during a hearing?

Judge ANDRUS. During a hearing?

Senator COBURN. Yes.

Judge ANDRUS. I believe he has.

Senator COBURN. All right. Do you remember the numbers?

Judge ANDRUS. I could estimate for you. Maybe two or three in
a docket of 3 or 4 days.

Senator COBURN. All right. I will enter into the record the num-
ber of Conn withdrawals before Judge Andrus. It totals in 2005, 25;
in 2006, 52; in 2007, 75; in 2008, 68; in 2009, 58; in 2010, 69; in
2011, 34. I ask unanimous consent that be made part of the record,
and since Tom is not here, any objection? Thank you.

So there were a significant number of cases——

Judge ANDRUS. Yes.

Senator COBURN [continuing]. Withdrawn in front of you?

Judge ANDRUS. Yes, sir.

1See Exhibit No. 11, which appears in the Appendix on page 447.
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Senator COBURN. Not one or two, not three or four, but hun-
dreds.

Judge ANDRUS. I said one or two per docket.

Senator COBURN. Per docket, and how many dockets would you
typically have that Mr. Conn would be in?

Judge ANDRUS. At least once a month down in Prestonsburg, and
he also had some cases in Huntington.

Senator COBURN. So maybe 18 times a year.

Judge ANDRUS. At least.

Senator COBURN. Yes, so at least sometimes as many as six:

Judge ANDRUS. On a docket.

Senator COBURN. Yes, requested dismissals that were on the
docket. Is that not a waste of your time?

Judge ANDRUS. Yes and no.

Senator COBURN. All right. I am going to get to my point. Can
you tell this Committee that you honestly believe that you had no
inclination that there was anything nefarious going on with Judge
Daugherty and Eric Conn? You had no suspicion that there was
anything going on in this process where Conn would, on the record,
do multiple on-the-record decisions, would rotate decisions out of
the registry and put them on his own docket, Eric Conn’s, take
cases from other judges that were Eric Conn’s and reassign them
to himself, and you at no time had any suspicion that this was any-
thing other than judicial independence?

Judge ANDRUS. No, sir, I am not saying that.

Senator COBURN. All right. So my next question is: If you are not
saying that, you had to have had some suspicion that things were
not going in an ethical manner in relationship to Mr. Conn and
Judge Daugherty because you suspected Conn of forum shopping?

Judge ANDRUS. Yes, sir.

Senator COBURN. So do you regret now not interceding in that?
I mean, there is no question administrative law judges have inde-
pendence, but they do not have independence to totally flout the
rules and violate the law. You would agree with that?

Judge ANDRUS. Yes, sir.

Senator COBURN. Do you think you failed as chief judge in man-
aging Judge Daugherty?

Judge ANDRUS. I thought I had done what I was able to do as
far as that is concerned. I told Judge Daugherty not to reassign the
cases.

Senator COBURN. But he did anyway.

Judge ANDRUS. He did anyway.

Senator COBURN. Regardless of what you told him.

Judge ANDRUS. That is correct.

Senator COBURN. So you had no administrative capabilities that
you could have used outside what you used to change that situa-
tion? A totally defiant judge going directly against your order of re-
assigning cases, moving cases, taking cases away from other judges
who had previously decided and then take them himself, changing
the onset dates——

Judge ANDRUS. Changing the onset dates——

Senator COBURN. Well, he did—when he would get the case reas-
signed, then he would send the information, and the cases would
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go back to the date at which first denial or change the dates, he
would actually manipulate the system.

Judge ANDRUS. The claimant would change the onset, yes.

Senator COBURN. Yes, at the request of Judge Daugherty, as we
have heard here today.

Judge ANDRUS. Yes.

Senator COBURN. All right. So did you at any time take anything
of value whatsoever from Mr. Conn, his employees, or his associ-
ates?

Judge ANDRUS. He gave me some digital video discs (DVDs) that
had been movies that had been burned into recordable DVDs. Mr.
Conn also on occasion brought sandwiches to the office, to the hear-
ing office.

Senator COBURN. All right. And that is the extent of any inter-
action of value.

Judge ANDRUS. And the DVDs were of minimal value and well
within the ethics standards as far as accepting gifts, and the——

Senator COBURN. Yes. Did

Judge ANDRUS. Excuse me, Senator. I do not mean to interrupt
you.

Senator COBURN. No, that is OK. I did not let you finish.

Judge ANDRUS. And the food is also—if we do get gifts of food
from attorneys, which the office sometimes does, we make that
available to the entire office or provide it to some food bank.

Senator COBURN. Yes. Well, you are not the only profession with
problems with that. I was a doctor and would not allow the drug
companies to bring in anything for my employees because I did not
want to be seen as being complicit or bought.

I have gone way past my time. I will pass it off to Senator Levin.

Senator LEVIN. Judge, the report that we released today de-
scribes a number of instances in which Judge Daugherty’s im-
proper practice of assigning Conn cases to himself and taking Conn
cases from other judges and assigning them to himself was re-
ported to you as chief judge. This issue was brought to your atten-
tion by Judge Kemper in 2005 and again in 2006. In 2007, 2 years
after 1t was first brought to your attention, another judge, Judge
Gitlow, alerted you to the fact that Judge Daugherty was assigning
cases to himself, and Judge Gitlow brought the matter to your at-
tention again in 2009 and 2011. Ms. Carver and Ms. Griffith also
reported this behavior directly to you as well.

Now, are you saying as chief judge that you had no power to dis-
cipline Judge Daugherty?

Judge ANDRUS. A hearing office chief judge has no power to dis-
cipline an administrative law judge at all.

Senator LEVIN. Do you have power to recommend?

Judge ANDRUS. Yes, I do.

Senator LEVIN. Did you?

Judge ANDRUS. On that, no, I did not send that up to the re-
gional office.

Senator LEVIN. How many of these cases did he actually with-
draw from you?

Judge ANDRUS. None that I know of.

Senator LEVIN. So he never took a case from you?

Judge ANDRUS. Right.
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Senator LEVIN. But you knew that all these other judges—there
were how many ALdJs there?

Judge ANDRUS. It varied between five and eight others.

Senator LEVIN. And so you get complaint after complaint after
complaint. You knew they were true. You told him he had to stop
it—how many times? At least three times you told him. He did not
stop it. In fact, all he said, I guess, was, “Oops.”

Judge ANDRUS. That was the last one, yes, sir.

Senator LEVIN. Yes. “Oops.”

Judge ANDRUS. Now, the last time——

Senator LEVIN. And the guy is doing forum shopping, and you
are suspicious of it, and you have all these complaints from your
colleagues, 2005, 2006, 2007, 2009, 2011, from your own staff, and
you are sitting here and saying, well, gee whiz, you did not have
power to do anything about it. But you did have power to make a
recommendation, and you did not do that.

Judge ANDRUS. I did in 2011, Senator.

Senator LEVIN. After it hit the paper.

Judge ANDRUS. Before it hit the paper.

Senator LEVIN. Just before it hit the paper.

Judge ANDRUS. Right.

Senator LEVIN. You knew there was something going on by then.

Judge ANDRUS. I cannot recall that.

Senator LEVIN. I think your staff recalls it.

So 2011, when something is just about ready to pop, now you de-
cide you are going to take some kind of action. I find this incred-
ible. And your invocation of the term “judicial independence” I find
to be, frankly, despicable. Judge, I am looking you right in the eye.
I have judges in my family. I know what judicial independence is.
You cannot say that somebody who is engaged, as this lawyer was,
99.9 percent of his cases, one way, after stealing cases from other
dockets and you knew about it, and then you invoke—or you did
invoke as an excuse judicial independence. As a lawyer and as a
nephew of a Federal judge and as a cousin of another Federal
judge, I find your invocation of judicial independence to be some-
thing which, frankly, you ought to be ashamed of as a lawyer. It
has nothing to do with judicial independence. It has to do with
whether or not you have abdicated your role as a chief judge in
that area, that region, to do something about an intolerable situa-
tion. That is what it is about, an abdication on your part. And it
cannot have any other name from my view.

E-mails. You sent out e-mails, this behavior cannot be allowed.
But you did not stop the practice, nor did you bring into your ad-
ministrative agencies in your region somebody who could do some-
thing about it.

And here is what you did, instead of acting to stamp out this ac-
tivity, these misdeeds that are going on under your nose: In 2001,
Greg Hall, your office supervisor, sent you a memo—this is Exhibit
55,1 Judge, if you want to look at it. Your office supervisor sent you
a memo noting that Judge Daugherty had missed three scheduled
hearings. If you would take a look at Exhibit 55. [Pause.]

Judge ANDRUS. Yes, sir.

1See Exhibit No. 55, which appears in the Appendix on page 1180.
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Senator LEVIN. This is May 10, 2001. He missed three hearings,
yet he later took credit for having worked those hours.

Then in 2002, you are alerted by Judge Kemper that Judge
Daugherty appeared to be signing in each morning and then imme-
diately leaving the office for hours at a time. That is the next ex-
hibit there, Exhibit 56.1 So here is what Judge Kemper tells you:
“When I signed in today, I noticed that Judge Showalter had
signed in at 7:15, and directly under her name was dJudge
Daugherty’s initials, reportedly showing that he had signed in at
the same time. When I drove by the Third Avenue entrance at
7:35, I noticed Daugherty’s car was parked in the handicapped
spot, and after parking my car and coming to the front entrance,
I noticed that his car was gone. I spoke to Judge Showalter about
this, and she assured me that he was nowhere in sight when she
signed in at 7:15. At exactly 8:10, Showalter went downstairs and
informed me that his car was still gone. This is the usual procedure
he follows every day. When Judge Paris is here, he usually signs
in at 6:30, and if no one signs in earlier than about 7:15,
Daugherty will sign in directly below Judge Paris’ name at the
same time of 6:30. And if you will speak to Judge Paris, I am sure
he will tell you that he never sees Daugherty when he comes in.”

So Daugherty is coming in at the same time as these two judges,
but they never see him.

Now, he goes on: “One of us will be sending you periodic e-mails
to show you this pattern of cheating”—cheating—“on time and at-
tendance, which, by the way, Judges Gitlow, Chwalibog, and I have
consistently informed you about through the years.”

Is that true? Have they consistently informed you about that
cheating pattern?

Judge ANDRUS. Yes.

Senator LEVIN. Can you do something about cheating? Is that ju-
dicial independence?

Judge ANDRUS. Me?

Senator LEVIN. No. Can you get somebody there to do something
about cheating? This is 2002.

Judge ANDRUS. That is what I sent up to the regional chief judge.

Senator LEVIN. That he is cheating?

Judge ANDRUS. Yes.

Senator LEVIN. And the chief judge?

Judge ANDRUS. Judge Cristaudo.

Senator LEVIN. And did what?

Judge ANDRUS. I believe on that incident he talked to the people
in central office, the national chief judge, and nothing was done.

Senator LEVIN. And what did they do?

Judge ANDRUS. Nothing.

Senator LEVIN. What did you hear? Did you get a reply?

Judge ANDRUS. No.

Senator LEVIN. So you wrote the chief judge——

Judge ANDRUS. I wrote my regional chief judge.

Senator LEVIN. The regional chief judge, who is still there.

Judge ANDRUS. Well, he is still in the agency. He is not——

1See Exhibit No. 56, which appears in the Appendix on page 1181.



82

Senator LEVIN. Yes, and he did nothing after being informed that
your colleague, it was said by a number of your other colleagues,
Judge Daugherty was said to be cheating on his time, and you
never heard back.

Judge ANDRUS. Not anything specific.

Senator LEVIN. How about something general?

Judge ANDRUS. When I spoke with Judge Cristaudo, he said he
had forwarded it to the national chief judge, and that is the last

Senator LEVIN. The last you heard of it, and you never followed
up to say, “Hey, guys, I never heard back. What is going on?”

Judge ANDRUS. That is correct.

Senator LEVIN. OK. So you never followed up.

Judge ANDRUS. No.

Senator LEVIN. All right. Now, in 2002, Exhibit 59,1 if you would
take a look at that, says—this is from Frank Cristaudo.

Judge ANDRUS. Right.

Senator LEVIN. That is the same Judge Cristaudo?

Judge ANDRUS. Yes.

Senator LEVIN. You said you never heard from him. So here is
Exhibit 59, 11/8/2002. “Charlie”—that is you, right?

Judge ANDRUS. Yes, sir.

Senator LEVIN. “. . . you have often mentioned that Judge
Daugherty fails to comply with time and attendance rules. We ask
you to monitor his compliance with the time and attendance rules
and to deal with any failures to comply. Please let me know the
status of his compliance with the time and attendance rules. Only
by actually documenting incidents of unapproved absences will
there be any opportunity to take action for such abuse. Therefore,
I am asking you to monitor the time sheet and whereabouts of
Judge Daugherty. If he cannot be located in his private office or
elsewhere in the office environment, you should leave a note in his
office asking him to see you as soon as he returns. You, of course,
should keep detailed notes to document periods of absence and
times you left notes for him.”

This is a pretty specific response, isn’t it?

Judge ANDRUS. Yes, sir.

Senator LEVIN. Did you do that?

Judge ANDRUS. Yes, sir.

Senator LEVIN. So you took all these notes and kept track of
Judge Daugherty when he was not there and followed his patterns
of cheating.

Judge ANDRUS. When——

Senator LEVIN. And then you sent these notes, did you, to Judge
Cristaudo?

Judge ANDRUS. What I did was, when he would come—when I
could not find him, I left the note.

Senator LEVIN. Left a note?

Judge ANDRUS. In his office.

Senator LEVIN. And then you kept track of all the times? Did you
then tell Judge Cristaudo?

Judge ANDRUS. Right.

1See Exhibit No. 59, which appears in the Appendix on page 1190.
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Senator LEVIN. And you sent him all this information, “Hey, I
have done what you told me to do,” and

Judge ANDRUS. No. Judge Daugherty came to me and explained
where he was. He would either fill in, give me a leave slip to ac-
count for the time—we are talking, Senator, 11 years ago.

Senator LEVIN. So you are saying he did not persist with the
abuse of time?

Judge ANDRUS. There were times that he would leave and not in-
dicate it on the sign-out sheet, and I would bring that to his atten-
tion, and the time sign-out sheet would be corrected and/or he
would give me a leave slip.

Senator LEVIN. And did he also sign in when he actually was not
there? Did that pattern continue that he was putting his initials
underneath some judges’ time for showing up but really was not
there? Did that continue?

Judge ANDRUS. Not that I was able to see.

Senator LEVIN. You were just told by, you said, your chief judge
you were supposed to keep track of it.

Judge ANDRUS. Right. I do not get in at the same time he does.

Senator LEVIN. But you could check with all the judges who came
at a time that they signed in, and then if Daugherty was not there,
you could ask them did this pattern continue. You could have done
that.

Judge ANDRUS. Yes, sir.

Senator LEVIN. But you did not.

Judge ANDRUS. No, sir.

Senator LEVIN. But your chief judge, who you said never even re-
sponded to your e-mail, who did respond to your e-mail

Judge ANDRUS. That response was on a different incident.

Senator LEVIN. This is not an incident. You say—according to
Cristaudo, you have often mentioned that Judge Daugherty fails to
comply with time and attendance . . .” It was more than one inci-
dent. And then they ask you, they directed you what to do. “First
time he is absent without approved leave, give him a leave slip and
caution him further time and attendance will lead you to AWOL
assessments and disciplinary action. It is very important you docu-
ment each instance with notes and copies of leave slips as well as
a summary of each incident and the discussion with him. If he per-
sists with abuse of the time and attendance rules, with the record
you will have created, we will seek disciplinary action against
him.”

Well, did you?

Judge ANDRUS. No.

Senator LEVIN. And then take a look at Exhibit 59.

Judge ANDRUS. I thought that is what we were on.

Senator LEVIN. I am sorry. Exhibit 61.1 Now it is 3 years later.
This is Frank Cristaudo to—who is Valerie Loughran?

Judge ANDRUS. She was the regional management officer.

Senator LEVIN. “Subject: Judge Kemper and complaints about
leave abuse by Judge Daugherty.”

1See Exhibit No. 61, which appears in the Appendix on page 1194.
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“Thanks, Val. I agree something needs to be done. I have di-
rected Judge Andrus on several occasions to take care of this. He
is either unwilling or unable to handle the situation.”

Boy, that is an understatement.

There has been some discussion—I am way over my time.

Chairman CARPER. That is OK.

Senator LEVIN. There has been some discussion today, Judge,
about a plan by you and Mr. Conn to discredit a whistleblower, Ms.
Carver, who we heard from earlier today, with the goal of having
Ms. Carver disciplined or fired. And as part of this plan, you men-
tioned to Mr. Conn that Ms. Carver was probably not actually
working on the days she worked from home. You mentioned it. You
brought it up. Is that true?

Judge ANDRUS. Yes.

Senator LEVIN. Now, why did you bring that up? This is a
woman who works for you.

Judge ANDRUS. Yes, sir.

Senator LEVIN. So now you are telling Mr. Conn that she prob-
ably is not actually working the days that she worked from home.
In other words, she is allowed to work from home on certain days.
But you told Conn that she probably was not actually working on
those days. Why did you do that? Try again. You have had a couple
seconds here now to think about why you would do that.

Judge ANDRUS. Senator, that came up in a conversation, and,
quite frankly, I do not recall the specific reason that I had said
that. We were discussing how Ms. Carver always seems to be want-
ing everyone else to follow all the rules, but

Senator LEVIN. You were just talking about Ms. Carver, just
talking to Conn about your staffer, she does not seem to be fol-
lowing all the rules, it just comes out of the blue.

Judge ANDRUS. But we were talking about the Wall Street Jour-
nal article and that she had met—or he had related to me, I be-
lieve, that she had met with some people and the reporter.

Senator LEVIN. Some other people who also had blown the whis-
tle, right? Grover Arnett, Judge Kemper, along with her. Is that
right?

Judge ANDRUS. I believe that is correct.

Senator LEVIN. And they met with the Wall Street Journal re-
porter about Judge Daugherty. And so, then you told the IG that
he was not happy with Sarah Carver. Who was not happy with
Sarah Carver?

Judge ANDRUS. Mr. Conn.

Senator LEVIN. Mr. Conn. So now Mr. Conn was not happy about
your employee, so you say, “Hey, she is supposed to be working at
home on these special days where she is allowed to work at home,”
and he said, “Difficult to prove that. The only way she could be dis-
ciplined is if there was a video sent to her supervisor.” So Eric
Conn said he would be willing to hire a private investigator to
check. Is that right?

Judge ANDRUS. That is correct.

Senator LEVIN. And then you say you told him, “That sounds like
an idea.” And then Eric Conn gave you a note. Is that correct?

Judge ANDRUS. That is correct.

Senator LEVIN. For Sarah Nease. Does she work for you?




85

Judge ANDRUS. Sandy.

Senator LEVIN. I am sorry. Sandra Nease. Does she work for
you?

Judge ANDRUS. Well, at that time I was not the chief judge, so
it was—working for me was——

Senator LEVIN. Well, but he gave you the note.

Judge ANDRUS. Yes.

Senator LEVIN. And so that note was for you to give to Sandra
Nease. Is that correct?

Judge ANDRUS. Yes.

Senator LEVIN. And you did it.

Judge ANDRUS. Yes.

Senator LEVIN. And that note had a cell number of a contact in
Eric Conn’s office, and you gave it to Sandra Nease, right?

Judge ANDRUS. Yes.

Senator LEVIN. And she said that she would call the person when
she knew that Sarah Carver was on Flexi-Place; in other words,
when she was supposed to be working at home. Right?

Judge ANDRUS. Yes.

Senator LEVIN. How do you justify

Judge ANDRUS. I do not. It was a very stupid and wrong thing
to do.

Senator LEVIN. I have more questions, but I will yield.

Chairman CARPER. I want to understand, if I can, how agen-
cies—in this case, the agency in Huntington—could be rewarded or
its employees rewarded for meeting or exceeding their goals. If
Senator Levin here or Dr. Coburn or any of our other colleagues
authored and passed 10 times more pieces of legislation, even good
pieces of legislation, they do not get paid any more money, and
their staff probably does not either.

My understanding is that when the Huntington operation—and,
frankly, others like it around the country—were struggling to over-
come a backlog, the word went out, “Move these cases,” and one of
the people who is pretty good apparently at moving cases is Judge
Daugherty. And I am wondering if, how, reducing the backlog,
moving a lot of cases quickly, did that make anyone in the Hun-
tington office eligible for some kind of cash bonus? My under-
standing is that the judges are not eligible.

Judge ANDRUS. Judges cannot get any kind of cash award.

Chairman CARPER. But just explain to us how the system works.
I just want to understand the financial incentives that might flow
from this.

Judge ANDRUS. There are two contracts with the National Treas-
ury Employee Union (NTEU), which covers the attorneys in the of-
fice. There is a contract with AFGE that covers the non-attorney
staff. And then there is also a procedure for management employ-
ees, which does not include the HOCALJ, because as an adminis-
trative law judge, I can get no performance awards.

The awards for AFGE changed about 2006, I believe, when they
had a new contract, and that depended on a performance rating
that went from pass-fail to a numerical rating, and that was given
by the group supervisors, the first-line supervisors.
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The performance awards for the management team, which are
the group supervisors and the hearing office director, were all han-
dled through the regional chief judge’s office.

Now, the office, I believe, 2 or 3 years in a row got a Deputy
Commissioner’s Team Award from Deputy Commissioner Sklar. I
believe that was one of them. Maybe his predecessor. I am not
sure.

Chairman CARPER. And what would trigger that performance
award or that recognition?

Judge ANDRUS. The Deputy Commissioner’s citation?

Chairman CARPER. That sounds like a big deal.

Judge ANDRUS. It is a plaque and a coffee mug or a plaque and
a little star. That is given through the Deputy Commissioner’s of-
fice. My office does not have anything to do with that.

Chairman CARPER. I understand. But give us some idea to whom
the performance award—a monetary performance award might be
paid, just give us some idea. Is it a couple hundred dollars? Is
it

Judge ANDRUS. Something along that, $200 to $500. I believe the
exact amounts—I noticed seeing it in the report that I reviewed,
and I do not remember the exact amounts. But those are, as I said,
awarded by the regional chief judge’s office, and I do make rec-
ommendations to them on that. As the chief judge, I made rec-
ommendations to them.

Chairman CARPER. Recommendations as to who would re-
ceive

Judge ANDRUS. Yes.

Chairman CARPER [continuing]. The monetary performance
award?

Judge ANDRUS. Just who would receive it, not how much.

Chairman CARPER. And who decides how much?

Judge ANDRUS. I believe it is either the regional management of-
ficer or the regional chief judge. I am not sure who up there made
the final decision.

Chairman CARPER. So it could be a couple hundred dollars, it
could be a couple thousand dollars in some cases?

Judge ANDRUS. I do not think it would be a thousand. I may be
wrong, but as I said, I remember seeing something referenced to
that in your report.

Chairman CARPER. OK. I am not a lawyer. I am not even a doc-
tor like Dr. Coburn here. But I have always been interested in how
financial incentives motivate behavior, and some of my friends who
are lawyers, who go off to work in law firms, sometimes after serv-
ing in the Congress, go off and they become rainmakers. They go
to work for these law firms, and not that they are going to go into
the courtroom and be a trial lawyer, but they know folks and they
are able to bring in business.

Was Judge Daugherty something of a rainmaker for the Hun-
tington office?

Judge ANDRUS. I see your analogy. Let me try and—if Judge

Chairman CARPER. Let me just ask, is there something to say
that, but for his performance moving all these cases, more than
twice the national average, even though they are at 99.5 percent
in one direction, but for that, moving that many cases that fast, is




87

it likely that the Huntington office would not have received the
kind of recognition that it did?

Judge ANDRUS. If Judge Daugherty had only done the 500 cases
a year that they have asked a judge to do, except for 2 or 3 years,
the Huntington office would have met all of its performance goals.
So during one point of time, it was necessary that those cases get
out so that the goals would be met. Most of the other times, if he
had just done the normal amount that any of us did, we still would
have reached our performance goals.

Chairman CARPER. But those 2 or 3 years when his throughput
made a difference, did that trigger, directly or indirectly, the per-
formance awards?

Judge ANDRUS. The monetary wards?

Chairman CARPER. Yes.

Judge ANDRUS. I do not believe so.

Chairman CARPER. OK. All right. Senator Levin, I am going to
in a few minutes just turn this over to you.

Senator LEVIN. I am almost done.

Chairman CARPER. OK. Go ahead, please.

Senator LEVIN. I just wanted to see if I heard the answer to the
Chairman’s last question. Did the ALJs get monetary awards?

Judge ANDRUS. No, never.

Senator LEVIN. OK. Now, going back to this action that was
taken against Ms. Carver, did Judge Daugherty know what you
were doing?

Judge ANDRUS. I believe Judge Daugherty did not. I think he
was out of the office. He had left. I believe he had retired.

Senator LEVIN. OK. When both staffs interviewed you, both PSI
staffs, I guess, and now maybe our Chairman’s staff. It is a little
bit intermixed. But in any event, when the staffs talked to you, you
said that there was no plan to have Ms. Carver followed, and yet
that was within a month or two after the decision was made to fol-
low her. Was it not? You talked to our staffs in June 2012.

Judge ANDRUS. Yes.

Senator LEVIN. When did you suggest that she be videotaped?
Wasn’t that in early 2012?

Judge ANDRUS. Yes.

Senator LEVIN. So in early 2012, when you participated in this
scheme, you told our staffs just a few months later that there was
no plan to have her followed or videotaped.

Judge ANDRUS. I remember talking about it, and from what we
were talking about, I thought the question was whether I was di-
rectly, personally involved in the videotaping. And I believe what
had happened was that was at the end of a very long day of going
over quite a few of the things you have discussed with me. And I
was not sure of the details, and I did not want to give the wrong
information.

Senator LEVIN. Did you say to our staffs, “I certainly did not get
involved in Sarah Carver’s Flexi-Place?” Did you say that?

Judge ANDRUS. I believe I did, but that was regarding the
videotaping. I did not do any of that.

Senator LEVIN. This did not say videotaping. It says, “I certainly
did not get involved in Sarah Carver’s Flexi-Place.” Were you in-
volved?
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Judge ANDRUS. I had talked to Mr. Conn about doing that,
and——

Senator LEVIN. Talked to him? You suggested it.

Judge ANDRUS. I do not believe I suggested it.

Senator LEVIN. Just a few minutes ago, you said that in order
to take this matter up, we have to have a videotape.

Judge ANDRUS. Right. That was

Senator LEVIN. How is that for a suggestion?

Judge ANDRUS. I see what you are getting at. The videotape, yes,
I brought that up. The idea, we were talking and . . .

Senator LEVIN. And you passed along the phone number, too,
right?

Judge ANDRUS. Yes, I did.

Senator LEVIN. How is that for involvement? The truth of the
matter is, is it not, Judge Andrus, that you were involved in Sarah
Carver’s Flexi-Place issue and the effort to prove that she violated
the rules of Flexi-Place? You were involved, is that not true?

Judge ANDRUS. Yes. But I thought the question that they were
talking about was the actual videotaping itself.

Senator LEVIN. Then you also were asked the following question:
“Did you ask Sandy Nease to call Conn’s office and inform them of
Sarah Carver’s Flexi-Place?” Do you remember what you an-
swered?

Judge ANDRUS. “Yes.”

Senator LEVIN. What did you answer?

Judge ANDRUS. I said, “Yes.”

Senator LEVIN. No. You said, “Not that I can recall.”

Judge ANDRUS. Oh. Again, when they started talking about this,
I had no idea this was coming, that this was going to be discussed.

Senator LEVIN. That is no excuse for lying.

Judge ANDRUS. I did not recall enough of the details to want to
give them inaccurate information. So that is why I couched it in
the way I couched it. I do not recall.

Senator LEVIN. You did give them inaccurate information. You
gave them inaccurate information when you said you could not re-
call it when it was very recent information. And then you were spe-
cifically asked, “Did you give Nease the cell phone number of one
of Conn’s employees, Melinda?” Do you remember your answer?

Judge ANDRUS. No, sir. What was it?

Senator LEVIN. What is it now?

Judge ANDRUS. Oh, I did—when I went back to Huntington and
was able to go through the whole process again——

Senator LEVIN. What is your answer now?

Judge ANDRUS. Yes, I did give her a phone number.

Senator LEVIN. But after a long pause, you talked to our staffs,
your answer was, “Not that I remember.” Much closer to the event
than when you talked to the IG.

And then you were asked if you were aware of calls being made
to Melinda about Sarah Carver’s Flexi-Place. I mean, you were
asked specifically that question. And your answer? Do you remem-
ber your answer?

Judge ANDRUS. I believe, “I do not recall.”

Senator LEVIN. No. “Not that I know of.” [Pause.]
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I guess I am done. Thank you very much, Mr. Chairman. Thank
you for holding this hearing.

Chairman CARPER. Well, we want to thank you, and we want to
thank Dr. Coburn. We want to thank your staffs for 2 years worth
of work that brought us to this hearing today. We want to thank
our witnesses. We especially want to thank our first panel of wit-
nesses for making the trek here and for risking a lot to be here.

Senator LEVIN. Mr. Chairman, I think probably if Dr. Coburn
were here, he would ask that this matter now be adjourned. Is it
recessed or adjourned if we are going to have another hearing?

Chairman CARPER. We are going to have another hearing, and
with the panel that we had hoped to be panel four, the Social Secu-
rity Administration, as soon as our government is up and running
again, the shutdown is over, we want to convene a hearing and
complete these deliberations, at least for now.

Senator LEVIN. And Judge David Daugherty as well.

Chairman CARPER. And we expect Judge Daugherty to be here
at that time.

Our hearing today discusses deeply troubling findings regarding
a program that, I think we would all acknowledge, is critically im-
portant in our country. It supports Americans who are unable to
work and enables them not to live affluently, but to have at least
a life and have access to health care through Medicare or Medicaid.
It is an important program, it is a needed program, and it is a pro-
gram that is running out of money. And within the next year or
two, it is going to run out of money entirely. And one of the ways
to best ensure that it is going to be there for folks who need it in
the years to come is to look at how we are operating this program
and whether it is Huntington, West Virginia, or Kentucky or any-
place else, and ask this question: If it is not perfect how do we
make it better?

We in Congress have a responsibility, and it is a shared responsi-
bility, but a responsibility to make certain that we make the efforts
that we have talked about here, that are needed to prevent fraud
or waste or abuse. Our efforts are joined in by a whole lot of peo-
ple, not just here in Washington, not just on this Committee, but
folks around the country who are actually working in the venues,
who actually do the work on a daily basis, to receive the applica-
tions for disability, to decide on them, to adjudicate them, and to
move on.

I really again want to thank our witnesses for joining us today
and for taking the time to be here with us. This is not the end of
the road. I like to quote sometimes Winston Churchill, who was
asked at the end of World War II, shortly after he was a hero,
saved the Brits, 6 months later they threw him out of office, and
he was asked by a reporter, he said, “For you, Mr. Churchill, is this
the end?” And he said, “This is not the end. This is not the begin-
ning of the end.” He said, “This is the end of the beginning.” And
for some of you, that is not going to be very good news.

But this is a story that has not been written in its entirety, but
however this story ends up, we are going to make darn sure that
the folks get a fair shake when they are applying for these disabil-
ities awards. And we are going to make sure that the folks who are
running these programs are playing by the rules and that, to the
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extent that we can, people are figuring out what is the right thing
to do and doing it and we have leaders in place, in Huntington and
other places, to make sure that this is going to be the case.

The hearing record is going to be open for, I think, another 15
days, until October 22, 5 p.m., for the submission of statements
and questions for the record.

With that, this hearing is adjourned. Thank you.

[Whereupon, at 8:05 p.m., the Committee was adjourned.]
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“Social Security Disability Benefits: Did a Group of Judges, Doctors, and Lawyers Abuse
Programs for the Country's Most Vulnerable?”
October 7, 2013

As prepared for delivery:

Today’s hearing will focus on the results of an important investigation, led by the Committee’s
Ranking Member, Dr. Cobum, along with our colleagues Senators Carl Levin and John McCain,
the Chairman and Ranking Member of the Permanent Subcommittee on Investigations. For the
past two years, Dr. Coburn and his staff, along with the staff of Sen. Levin and — now —~ Sen.
McCain, have examined a very troubling set of facts regarding a particular Administration Law
Judge office in West Virginia, which is responsible for reviewing thousands of applications for
the Social Security Administration’s disability programs.

This hearing comes at an unfortunate time for the American people, for Congress, and for our
democratic process. Much of our federal government remains officially closed for business, and
hundreds of thousands of public servants have been directed to stay home and not come to work.
That’s not fair to them. It’s also not fair to the people we’re here to represent, who pay their
taxes and — for the second straight week — aren’t receiving the government services they expect
and deserve.

Our current method of stop-gap, crisis governing is no way to run any government. This type of
crisis governing with last minute funding measures and government shutdowns is actually the
most inefficient and expensive way to govern. We simply have to do better if we’re to put our
country on a fiscally sustainable path for the future.

As I’ve oftentimes said, we basically need to do three things to get on that path and stay there.
We need a comprehensive budget agreement that has three essential elements. First, we need
entitlement reform that saves money, keeps these valuable programs for future generations and
does so without savaging the elderly or the poor. Second, we need tax reform that produces
revenues for deficit reduction, primarily by reducing tax credits, tax deductions, tax loopholes
and tax shelters. And, third, we need to examine just about everything we do in the federal
government and ask this question, “How do we get a better result for less money or the same
amount of money in just about everything we do, from border security to Social Security?”

While much of the work of Congressional committees is suspended at this time, I believe that it
is important for this Committee to meet today to learn about the investigative report we are
releasing. Inthe midst of this very partisan time, one thing that Republicans and Democrats
agree on, is that we need to make every effort to ensure our federal programs are well run and are
as free as possible from abuse or wasteful practices.

So, I am pleased that we have this opportunity to hold today’s hearing about possible fraud that’s
occurred in a large, critical government program. Iam not pleased, however, that a fourth panel

of witnesses from the Social Security Administration’s national office is not able to testify as
originally planned, because of the shutdown that’s in effect for much of our government.
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I have pledged to Dr. Coburn, however, that shortly after the shutdown is ended, we will
schedule a second hearing so we can hear directly from the Administration about this important
issue.

In addition to providing traditional Social Security benefits to tens of millions of retirees, the
Social Security Administration also provides financial support to disabled Americans, ensuring
that people who cannot work, and their families, have financial resources and access to health
care to help meet their basic needs. Part of our responsibility as members of Congress is to
ensure that people who are eligible to receive this critical safety net support receive the benefits
to which they are entitled.

Nothing more, and nothing less,

And while I believe that the vast majority of recipients play by the rules, Congress must also
work with the Social Security Administration to prevent any ‘bad actors® who attempt to abuse
the system from succeeding, while bringing to justice those who have taken advantage of the
system.

Clearly, the two Social Security disability assistance programs - the Social Security Disability
Insurance program and the Supplemental Security Income program - are large, complex
programs that deserve vigilant Congressional oversight. These programs provide more than $200
billion in benefits to more than 14 million people each year. The number of individuals applying
for these disability programs continues to grow.

The Social Security Trustees recently estimated that the Social Security Disability Trust Fund,
which supports the Social Security Disability Insurance program, could be exhausted by 2016,
putting the payment of benefits at risk.

Anyone who has applied for benefits knows that the disability programs have complex rules for
determining eligibility. Applications are examined in an effort to verify if someone is truly
disabled, and whether the level of disability of the applicant meets the established criteria. If an
applicant is denied the benefit, he or she has the right to appeal the decision before a judge,
called an Administrative Law Judge. More than a thousand Administrative Law Judges hear
appeals from people applying to the program annually.

The judges weigh evidence from doctors and other medical professionals, review documentation,
and decide whether the facts presented by the applicants conform to the government’s disability
rules.

Dr. Coburn’s staff, working closely with that of Sen. Levin, has completed a two-year
investigation regarding specific allegations of mismanagement and fraud in the Huntington, West
Virginia Administrative Law Judge office. They have worked diligently and tirelessly. The
report that their collectively efforts produced forms the basis for today’s hearing.

The investigation focused on former Administrative Law Judge, David B. Daugherty, who we
have asked to testify today. We will also hear from a West Virginia attorney who has
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represented a great many applicants for disability benefits, from medical professionals who
provided evidence for the reviews, as well as from others. Very notably, we will hear from
several citizens, including government workers, who stepped forward at some peril to
themselves, to bring attention to this situation in my native state of West Virginia.

The findings from the investigative report are deeply troubling. Most Social Security disability
administrative law judges hear between 500 and 700 cases a year and extend benefits to
disability claimants in approximately 60 percent of those cases. In 2009, Judge Daugherty,
however, approved benefits in all but five of the 1,410 claims he reviewed that year.

In 2010, he awarded disability benefits in all but four of 1,375 claims. That’s a total of nine
disapprovals out of nearly 2,800 claims that he reviewed, roughly one out of every 300.

The investigation conducted under the leadership of Senators Coburn, Levin and McCain has
attempted to determine the reasons behind these startling numbers. Under their leadership,
committee staff members spent many hours poring over documents and interviewing the
individuals involved.

I want to make clear that today’s hearing is not an attempt to criticize the people in this country
who rely on disability payments. These are vital programs. This hearing is not a criminal trial.
Rather, we are here today to examine the issues, gather facts and attempt to ascertain the truth.
A key question is whether standards of fairness and effectiveness were met in this particular
situation, and if they were not, why not? A second key question is how should we address any
vulnerabilities that this painstaking investigation has revealed?

This case in West Virginia appears to be at least one instance where an inordinate number of
disability applications were approved. In my home state of Delaware, however, we’ve been
hearing for years about concerns with our Administrative Law Judge office in Dover, where just
the opposite appears to have occurred. This led our Congressional delegation to write to the
Social Security Administration. In recent years, some judges in Dover only approved cases in
the low 20 percent range, where the national average is much higher.

I don’t want to say that this is right or wrong, but there seem to be disparities among the many
Administrative Law Judge offices across the county in both directions as far as approvals and
disapprovals of benefit applications.

On top of that, there has been an ongoing problem with the backlog of cases awaiting
determination in Delaware. Currently, there is an average wait time in Delaware for review of
460 days, whereas in 2011 the wait was only 327 days. Clearly, that’s a trend we want to see
reversed.

In response to our letters, our Congressional delegation was told that improvements for the
Dover office were forthcoming. This year, the Dover Administrative Law Judges were given
specialized training as part of a pilot program to improve the performance and knowledge of
judges.

3o0f4
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The success of the education pilot project in Dover is still under analysis. However, if it’s
successful, we're told that the Dover program could be expanded nationwide as part of ongoing
reforms to these programs.

In Delaware and throughout the country, we need to find out what works and do more of that in
everything we do. Not just with respect to the Social Security Disability Program. In everything
our government does.

I understand that the Social Security Administration has acknowledged the need for reforms in
the operation and oversight of Administrative Law Judge offices across our nation.

During the past few years, and in response to the Congressional hearings held by our Senate
Permanent Subcommittee on Investigations, additional improvements are being implemented for
our critical Social Security programs, We look forward to learning more about these
improvements and others that are needed.

Now, I’d like to turn to our Ranking Member, Dr. Coburn, to hear a good deal more about the
findings of the investigation that he and Senators Levin and McCain have led. Before doing so,
though, I want once again to thank him, along with Carl and John, and the members of their
staffs, for their years of effort which have led us to today’s hearing.
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PREPARED REMARKS OF
Tom A. Coburn, Ranking Member
U.S. Senate Homeland Security and Governmental Affairs Committee

“Social Security Disability Benefits: Did A Group of Judges, Doctors and Lawyers Abuse Programs for
the Country’s Most Vulnerabie?”
October 7, 2013

Today’s hearing is the second in a series looking at deficiencies in the Social Security Administration’s
handling of disability claims. Our first hearing, held in September 2012, looked broadly at the weaknesses
in decisions made by the agency’s administrative law judges. This afternoon we focus on the findings of
our two-year investigation into the Huntington, West Virginia Social Security Office of Disability
Adjudication and Review. Specifically, the investigative report we are releasing details how one lawyer,
one judge, and a group of doctors financially benefited by working together to manufacture bogus, perhaps
fraudulent, medical evidence to award disability benefits to over 1,800 people.

1 would like to thank my Chairman Tom Carper and the Chairman and Ranking Member of the Permanent
Subcommittee on Investigations, Sens. Levin, and McCain for their support and hard work on this
investigation. Without their help, this work and hearing would not be possible.

Before we get to the findings of our investigation, I want to extend a thank-you to the four courageous
individuals sitting in front of our Committee this afternoon. Without them, we would not be here today.
These women - Jamie Slone, Melinda Martin, Sarah Carver, and Jennifer Griffith — saw the disability
programs being exploited and were brave enough to bring their story to the Committee. I commend all of
you and hope others take up your example to speak-up when you see wrongdoing. Congress needs to know
where the problems are in our government so they can be addressed, and hopefully changed for the better.
Again, thank you to each of you for traveling to Washington, D.C. to tell your story. I very much look
forward to hearing from each you.

The issues we are going to discuss today, like many of our country’s current problems, began with
Congress. Only here could we take something as important as the Social Security disability programs and
let politics hurt those most in need. By this I mean that for a long time, Congress has acted as if getting
people onto the program is more important than doing oversight of the program. In practical terms, this has
meant pushing SSA to eliminate its hearings backlog with little interest in how that is done.

This point was driven home clearly the last time the Senate considered a nominee to head the agency.
During the 2007 confirmation process for former Commissioner, Michae! Astrue, many senators used the
chance to criticize how long it took for claimants to get a hearing in front of the agency’s Administrative
Law Judges (“ALJs”). In response, Mr. Astrue pledged to work to reduce the backlog and wait times for
hearings.

Shortly after he was confirmed, the agency rolled out an aggressive plan to reduce the backlog. At bottom,
the backlog plan asked agency employees to do more, faster. While the agency hired more ALJ’s to carty
the load, it also pressured the ALJs to decide more cases by spending less time on each case. As part of the
plan, SSA pushed all ALJs to decide between 500-700 cases per year, many of which contained thousands
of pages of medical evidence. The agency also went so far as to set daily goals for ALJs. In2011 and
2012, each ALJ was to decide 2.37 cases per day. To speed the process further, judges were encouraged to
skip hearings altogether and just write the opinions if felt it was warranted.



96

The agency made clear that moving a high volume of cases was the top priority. On the surface, the plan
appeared to work.

Over the next few years, the agency saw an incredible improvement in the time it took to issue a decision
by an ALJ. Wait times for ALJ hearings dropped from 514 days to as few as 353 days by 2012. The
number of ALJ decisions likewise increased from roughly 575,000 in 2008 to more than 820,000 in 2012 —
a 43 percent increase. By February 2011, Commissioner Astrue proudly announced that under his watch,
the agency had “reversed a trend of declining service and an increasing backlog in our disability
workloads.”

With so much emphasis on the guantity, the agency’s attention to oversight of the ALJ decisions
diminished. The report the Committee is releasing today details just how much the quality of the decisions
suffered in one particular office — SSA’s Huntington, West Virginia Office of Disability Adjudication and
Review. The report describes how one lawyer, several judges, and a group of doctors took advantage of the
situation and exploited the program for their own personal benefit. Together, they moved hundreds of
claimants onto the disability rolls based on manufactured medical evidence and boilerplate decisions. Asa
result they saw miltions of dollars flow their way, promotions at work, and had bad behavior ignored.

The ALJ at the center of this mess was Judge David B, Daugherty. Over the course of his tenure with the
agency he became one of most prolific ALJs for the agency in the country. During 2010, the last full year
he decided cases, Judge Daugherty was the third ~highest producing ALJ out of more than 1,500 at SSA.
In that year alone he decided 1,375 cases and awarded benefits in 1,371 with an approval rate over 99.7
percent. He only denied four cases all year.

He was outgunned only by Frederick McGrath of Atlanta, Georgia who decided over 3,200 cases and
Charles Bridges of Harrisburg, Pennsylvania who approved nearly all of his 1,855 cases.

Many of Judge Daugherty’s peers, however, questioned how it was possible to decide so many cases when
most others struggled to finish a third of that. When asked by a fellow ALJ how he was deciding such a
high volume of cases, Judge Daugherty responded “you’re just going to have to learn which corners to cut.”

To cut those corners, our investigation found that Judge Daugherty focused on cases from one attorney,
Eric C. Conn of The Conn Law Firm. A self-described multimillionaire, Mr. Conn’s law office is located
in Stanville, Kentucky; his practice focused almost entirely on clients seeking Social Security disability
benefits. Early on, Mr. Conn became known for his aggressive marketing, with billboards everywhere
along the highways of Stanville and throughout Eastern Kentucky. Witnesses interviewed by the
committee said you could not listen to the radio or watch television without seeing his commercials.

By all accounts his marketing efforts worked. By 2010, Mr. Conn was the third highest paid disability
attorney in the country, despite working in a town with only 500 people. In 2010, Mr. Conn received
almost $4 million in attorney’s fees from the agency. The only other attorneys receiving more from SSA
were Charles Binder of the Binder & Binder firm, which received $22 million, and Thomas Nash of
Chicago who received $6.3 million.

However, as our investigation uncovered, there was much more to the story than Mr. Conn’s advertising.
Mr. Conn, Judge Daugherty, and several doctors carried out a sophisticated plan to ensure claimants would
be approved for disability, relying on questionable — and in my opinion, likely fraudulent — methods, We
will turn next to the plan they carried out.

For the plan to succeed, the top priority was getting Mr. Conn’s cases in front of Judge Daugherty.
Generally, whenever a claimant is denied benefits and then appeals to an ALJ, SSA sends the case to

2



97

whichever office is closest to where the claimant lives. This protects claimants who might otherwise have
to travel great distances, which can be difficult for someone who is disabled.

Mr. Conn, however, discovered a way to ensure his cases would always go to the Huntington Office. He
would require them to sign a waiver, requesting their cases instead go to SSA’s Prestonsburg, Kentucky
office — a satellite of the Huntington office located near the Conn Law Offices. The Prestonsburg hearing
office is staffed by Huntington ALJs who travel there once a month, And so, no matter where the claimant
lived their disability claim would be assigned to a Huntington ALJ on appeal. Directing the cases from
there to Judge Daugherty, however, would take additional effort.

In the normal course, agency rules require cases be assigned to ALJs on a rotational basis with the oldest
cases assigned a hearing date first. Yet, at the moment a case arrived in the office, but defore it was
assigned, Judge Daugherty would at times intercept Mr. Conn’s cases and assign them to himself. If cases
would slip past and get assigned to another judge, Daugherty would go into the computer system and move
it to his docket.

Some in the SSA office began to notice what was happening and brought it to the attention of the office’s
chief judge, Charlie Andrus. Only, despite having the issue brought to him repeatedly over a period of ten
years, Judge Andrus never once stopped it.

By approving a large volume of Mr, Conn’s cases Judge Daugherty met his agency-mandated monthly
quota with very little effort.

According to documents and committee interviews, each month Judge Daugherty and Mr. Conn would
coordinate on a list of his clients to approve. The key, however, was that he would only approve Mr.
Conn’s clients if he provided the judge with one additional piece of evidence that showed they were
disabled.

And so every month, Judge Daugherty wouid call Mr. Conn’s office to let them know just what kind of
evidence he needed for each client. On the call, Judge Daugherty would start by relaying the name and
Social Security number of each person he was ready to approve. He would then say whether the new piece
of evidence should relate to a “mental” or “physical” problem. The lists would then be typed up and saved
on computets at the Conn Law Firm. Mr. Conn’s staff referred to these monthly lists as the “DB Lists™ after
the judge’s nickname, D.B. Daugherty.

The Committee obtained DB Lists from June 2006 through July 2010. The lists contained as many as 52
claimants each month. In total, the DB Lists from that time period contained the names of 1,823 people
who were approved for disability benefits.

After Judge Daugherty told Mr. Conn the kind of medical evidence he needed, the next step for Mr. Conn
was to ensure a doctor provided it. Fortunately for Mr. Conn, he had a crew of paid doctors ready to
provide what he needed.

To find doctors willing to go along with him, Mr. Conn seatched the Internet for ones with checkered pasts.
Those in his circle had histories of malpractice and some had medical licenses revoked in multiple states.
Until his death in 2010, Mr, Conn’s “go to doctor” for physical ailments was Dr. Frederic Huffnagle.

While practicing as an orthopedic surgeon, Dr. Huffnagle was the subject of numerous malpractice lawsuits
and had his medical license revoked in at least one state.
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Since Dr. Huffnagle lived four hours away, Mr. Conn arranged for him to come to town for two days each
month and examine his clients in a medical suite in his law office. Clients were scheduled for exams in
fifteen minute blocks and the doctor would meet with up to 35 clients each day.

The medical report Dr. Huffnagle gave Mr. Conn was modest, at best. Dr. Huffnagle, as well as the others,
would provide brief reports about the visit and a form describing the claimants’ “residual functional
capacity.” This second form is commonly known as an “RFC” and is a key document used by all SSA
judges. An RFC describes a claimant’s limitations in performing any job in the national economy — the
agency’s standard in determining whether a claimant was entitled to benefits.

To understand the problem with the RFC’s filled out by Dr. Huffnagle, it is important to understand what
they contained. For each claimant, the RFC asked the doctor to determine a few basic things:

e the amount the claimant could lift or carry; and
» the number of hours the claimant could sit, stand or walk in an 8 hour workday

The RFC also required the doctor to determine how often the claimant could perform 22 other activities by
marking one of four answers: never; occasionally; frequently; or constantly. Given the vast range of
answers Dr. Huffnagle could provide on this form about the claimant, it would be nearly impossible for two
claimants to be found with the exact same limitations. The chances of two RFCs being filled out the exact
same way is next to impossible.

Yet, somehow, Dr. Huffnagle found that his patients almost always had the same limitations. 90 percent
of the time, Dr. Huffnagle signed one of just 15 different versions of the form. For just one version he
frequently signed, Dr. Huffnagle reported 97 claimants had the exact same limitations.

This was no coincidence. Our investigation found this was a planned step in the process for getting Mr.
Conn’s clients onto disability. Mr. Conn had 15 versions of the RFC completely filled out before any
doctor visit took place. He cycled through them, assigning one of these 15 pre-filled RFCs to people in the
order they came through his door, even if it had nothing to do with their claimed limitations. The only
thing that changed was the name and Social Security number on the top of the page. Mr. Conn then
forwarded the opinion and the RFC to Judge Daugherty.

While agency rules require ALJs to carefully review a claimant’s entire medical file and write a
comprehensive decision, Judge Daugherty did otherwise. Based on the decisions we reviewed, his opinions
would routinely cite only a single piece of evidence ~ namely, the reports from Mr. Conn’s doctors. As
such, his opinions were much shorter and less detailed than those of other ALJs. Almost all of them
included a boilerplate paragraph that concluded, quote:

Having considered all the evidence, I am satisfied that the information provided by Dr.
Huffnagle most accurately reflects the claimant’s impairments and limitations. Therefore,
the claimant is limited to less than sedentary work at best.

This was remarkable for two reasons. One, a claimant’s case file can be hundreds of pages — if not
thousands of pages — long. For ajudge to say the only piece of evidence worth looking at is the one paid
for by the claimant’s lawyer is absurd.

Secondly, before a claimant ever gets to the ALJ level, most have already been evaluated and denied by the
agency twice. Judge Daugherty’s opinions generally ignored the hard work of other agency decision-
makers,
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In the opinions we reviewed, Judge Daugherty rarely strayed from a basic format. In fact, most of his
decisions were identical to one another, with only small portions changed. As such, he was able to write a
lot of decisions with little effort.

While Dr. Huffhagle passed away in October 2010, the same RFC forms he signed continued to be
submitted by other doctors, several of whom we will hear from today.

We reviewed 102 RFCs signed by Dr. Herr and 94 percent were identical to RFCs Dr. Huffhagle signed.
Of the 10 RFCs we reviewed signed by Dr. Ammisetty, nine were identical to the prefilled forms used by
Dr. Huffnagle.

Identical RFC forms were also used by doctors examining Mr, Conn’s clients for mental impairments. For
these, Mr. Conn often sent his clients to see Dr, Brad Adkins. Adkins would meet the clients, write up a
short report and submit a mental RFC. This RFC required Dr, Adkins to rank the claimant with regard to
15 different abilities, such as “follow work rules” and “behave in an emotionally stable manner.” The form
required Dr. Adkins to rank each ability the following ways: unlimited; good; fair; poor; or none. Once
again, finding two identical RFCs should be next to impossible. Yet, we found that 74 percent of the
RFC’s signed by Dr. Adkins were one of just five different forms.

These five forms came from Mr. Conn’s office already filled out, but Dr. Adkins told Committee
investigators he routinely signed. Only the names and Social Security numbers were changed. And just as
before, Judge Daugherty would cite only these documents when awarding benefits to Mr. Conn’s clients.

It would be useful now to turn back to the issue of why these individuals did what they did. The short
answer is that each of them — Mr. Conn, his doctors, Judge Daugherty and Judge Andrus ~ benefited in
different ways, both personally and financially.

Mr. Conn made millions, For claimants on the DB Lists from just 2006 to 2010, Mr. Conn was paid over
$4.5 million by the Social Security Administration in attorney fees. In 2010 alone he earned over $3.9
million for all of his cases, including those from Judge Daugherty.

Mr. Conn’s doctors also benefited handsomely. Mr. Conn paid his doctors up to $650 per claimant,
helping them eamn considerable fees. For the four years of records the committee obtained, Mr. Conn paid
Dr. Huffnagle almost $1 million and Dr. Herr was paid more than $600 thousand. Dr. Adkins was
paid nearly $200,000 for his work.

And Judge Daugherty took full advantage of his freedom. The runining joke in the Huntington office was if
you wanted to find Judge Daugherty, don’t bother looking in his office. When feliow ALJs complained
about Judge Daugherty taking advantage of time and attendance rules, the agency looked the other way.
His big numbers effectively let Judge Daugherty do whatever he wanted.

Finally, as the Huntington office rose to be the second most productive office in the agency, office
management and ALJs received salary increases. Some of the office management even received bonuses
for their productivity. Judge Andrus received national recognition when he was tapped by the agency to
mentor other ALJs across the country and then promoted to Assistant Regional Chief Administrative Law
Judge.

While lawyers, doctors were getting rich by exploiting a broken program, the real victims were the
claimants and the American taxpayer.
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The claimants suffer because we don’t do any favors when we wrongly award benefits. While the
disability programs have tremendous upside, there is a real risk we needlessly sentence someone to a
lifetime of dependency.

At the same time, the American taxpayer suffered. For just the claimants listed on the DB List, Judge
Daugherty approved an estimated $546 million in lifetime federal benefits. For all of his cases, Judge
Daugherty awarded $2.5 billion in lifetime benefits in his last six years. With the disability trust fund
scheduled for exhaustion in just a few short years, we cannot afford to handout half of a billion dollars
mistakenly.

Probably the most troubling issue our investigation uncovered, however, is what happened when details of
this plan started to become public. In May 2011, a reporter named Damian Paletta with the Wall Street
Journal ran a story about the relationship of Mr. Conn and Judge Daugherty. Along with Judge Andrus,
Mr. Conn and Judge Daugherty responded by carrying out what appears to be an elaborate attempt to cover
up the truth from SSA and the American people. :

After the story ran, Judge Daugherty and Mr. Conn made the unusual decision to speak with each other
using only pre-paid, disposable phones. We were told by Mr. Conn’s former employees this was to keep
their conversations from being tracked.

For his part, Judge Andrus conspired with Mr. Conn to retaliate against Ms. Carver, here to testify today,
who he believed was behind the Wall Street Journal article. Their plan was to follow and film Ms. Carver
on days she was working from home in an attempt get her fired for violating agency telecommuting rules.
Despite several attempts, they were never able to find Ms. Carver doing anything wrong. Once the agency
discovered what was going on, they placed Judge Andrus on administrative leave.

A final troubling finding was the systematic destruction of documents once allegations began to surface
publicly. Both Mr. Conn and the agency took unusual steps to destroy documents potentially related to a
known, open congressional investigation. After the Wall Street Journal article, the Committee found that
Mr. Conn had hired a local shredding company to destroy over 3 million pages of documents. His former
employers informed us he shredded all hard copies of the DB Lists along with a warehouse full of files. He
had another employee destroy all the office computers, along with the hard drives, in a massive bonfire.
Ms. Slone also noted a number of emails from Judge Daugherty to Mr. Conn mysteriously went missing.
The agency, for its part, could not find any of Judge Daugherty’s emails, either.

While Mr. Conn was destroying documents, the agency approved the purchase of personal shredders for the
offices of Huntington management. Keep in mind, this occurred in the middle of a congressional
investigation when the agency was legally obligated to preserve all relevant documents. Sen. Levin and I
immediately asked the local SSA QIG agent to seize the shredders, which he did. Why Huntington
management allowed an office under investigation to buy four personal shredders is a question that needs
to be answered. When my staff asked the office’s top judge why he approved the purchase of shredders
during ongoing criminal and congressional investigations, he said he hadn’t even considered that it might
be a problem. That is unacceptable.

We can’t lose sight of why we are here today. This bipartisan, two-year investigation shows that Congress
needs to update the laws and regulations governing SSA’s disability programs. Judge Daugherty, Mr.
Conn and his doctors clearly stretched — and possibly broke - the agency’s rules. But attorneys using
doctors to provide bogus medical evidence is not just isolated to Mr. Conn or even Huntington, West
Virginia. Just last year, I released a report that found much the same thing happening in three other areas
of the country.
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And much like I began, I will end by noting Congress continues to be the problem. With the clock ticking
on the agency’s trust fund, some in Congress refuse to acknowledge the disability programs are broken and
are in dire need of significant oversight.

One simple reform that would make a big difference is including a professional from the Social Security
Administration to represent the government (and uitimately, the American taxpayer) in decisions made by
ALJs, This reform would bring a needed balance to both hearings and decisions at the ALJ level of appeal,
which is especially true now that most claimants have representation. As we learned in our previous report,
some claimant attorneys withhold evidence from the ALJ showing the claimant’s condition improved. A
government representative would help make sure no evidence is overlooked.

While the ALJ is tasked with also representing the interests of the government, he is clearly outnumbered.
Then add agency management breathing down the ALJ’s neck to meet monthly quotas for deciding cases.
A representative for the government would bring needed balance to the ALJ’s decision and ensure the ALJ
considered all medical evidence in the claimant’s file.

This reform has long been a recommendation by the Social Security Advisory Board and is fully supported
the Association of Administrative Law Judges. This is one area where Congress can find common ground
on needed reforms.

We also need to make sure these ALJs have the tools they need to render the proper decisions. The
agency’s recent d forbidding the purchase of symptom validity testing, like the MMP], is ridiculous. These
tests determine if an individual is malingering, or lying, about their symptoms. The SSA OIG recently
determined the agency stands alone in not using the MMPI, with everyone else finding it a useful tool:
other agencies; private disability insurers; academics; and the medical community at large.

I hope today’s findings encourage others to take a hard look at this program and support much needed
reforms for this program that last year supported almost 11 million Americans with $136.9 billion.

I also want to encourage other Americans to follow the example set by these four brave women sitting in
front of me today. If you see fraud in the disability programs, go to my Senate website and let me know
about it.

I appreciate the witnesses being here today and look forward to their testimony.
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Testimony of
Jennifer L. Griffith and Sarah A. Carver
before the
Committee on Homeland Security and Government Affairs
United States Senate
October 7, 2013
Chairman Carper, Senator Coburn, Members of the Committee, good afternoon.

Our names our Jennifer L. Griffith and Sarah A. Carver. The testimony presented
herein describes events at the Huntington, West Virginia, Social Security Administration
Office of Adjudication and Review, (hereinafter referred to as Huntington ODAR), which
we witnessed individually or together.

Huntington ODAR is the third step in the disability process and is responsible for
processing claimants’ Requests for Hearing before an Administrative Law Judge (ALJ).
The Master Docket Clerk (or Case Intake Technician) is responsible for the receipt, initial
review, assignment, processing, and distribution within the office of cases received. The
Senior Case Technician is responsible for the preparation of cases for hearing which
includes the organization and exhibiting of claimants’ files as well as the scheduling of
claims for hearing, processing development, preparation of dismissals and finalizing both
favorable and unfavorable disability decisions for mailing purposes.

As we prepare to tell you about our experiences and disclosures within ODAR,
we will first give you a brief background about ourselves.

Jennifer

Jennifer began working for the Huntington, WV ODAR office in 2001 as a Senior
Case Technician. Jennifer changed positions within the office and became one of two
Case Intake Technicians within that office. Prior to working for the Huntington ODAR
she worked in the private sector as paralegal for approximately 6 years. She has a
Bachelor of Arts in Social Science from Shawnee State University. Her career ended at
ODAR with what she perceived as a forced resignation due to the constant retaliatory acts
by Huntington ODAR management in response to her multiple reports of ALJ David B.
Daugherty’s misappropniation of claims filed by attorney representative Eric C. Conn.
She shortly thereafter filed a complaint with the Office of Special Counsel and later
reached a settlement with the SSA after appealing her mistreatment to the Merit Systems
Protection Board.
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Sarah

Sarah Carver (formally known as Sarah Randolph) began her 12-year career at the
Huntington ODAR in September 2001. Over the course of her employment with the
Administration she has held one position: Senior Case Technician (SCT). In 2006, in
addition to her duties as a SCT, she was elected to the position of AFGE 3610 Union
Steward for the Huntington ODAR. Prior to her employment there, Sarah was a paralegal
in the private sector for 13 years, 8 of which primarily focused on representation of
claimants seeking Social Security disability benefits. Sarah is a graduate of Marshall
University with a degree in Legal Studies.

From 2001 to 2006 Sarah routinely received performance awards for the quality
and production of her work in the Huntington ODAR office. However, in 2006 those
awards came to an abrupt stop when Greg Hall became the Hearing Office Director
(HOD). Coincidently, she had been voicing concerns about what she perceived as the
improper processing of Social Security claims in the Huntington ODAR while Mr. Hall
was an acting HOD, which continued as he was promoted to the HOD position. Not only
did she report her concerns with Mr. Hall, she also reported them to other members of
Huntington ODAR management throughout the years. She is still currently employed as
an SCT at the Huntington ODAR despite many retaliatory actions against her by several
members of management. One such act of retaliation was the hiring of a private
investigator to have her followed during work hours and non-work hours in an attempt to
put a halt on her efforts to disclose the collusion, fraud and corruption within the
Huntington ODAR.

When Sarah notified the Agency that she had been invited to testify at this
Hearing, she was denied the use of any Official Union or Administrative leave to attend
by Debra Bice, Chief Administrative Law Judge for Disability Adjudication and Review
in ODAR Headquarters. ALJ Bice issued the following statements in a September 30,
2013 letter to Sarah:

Even though you are not authorized to speak on behalf of the agency
and you will be attending in your personal capacity, the agency would
like to remind you that any obligations under the Standards of Ethical
Conduct for Employees of the Executive Branch (Standards of
Conduct), Privacy Act or applicable agency policy still apply.

For example, the Standards of Conduct prohibit Executive branch
Employees from allowing “the improper use of nonpublic information
to further his own private interest or that of another, whether through
advice or recommendation, or by knowing unauthorized disclosure.”
5 C.F.R. 2635,703(a). The Standards of Conduct define nonpublic
information, as “information that the employee gains by reason of
Federal employment and that he knows or reasonably should know
has not been made available to the general public.” 5 C.F.R.
2635.703(b). This definition includes information which is “routinely
exempt from disclosure under 5 U.S.C. 552 or otherwise protected
from disclosure by statute, Executive Order or regulation,”
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information the agency has designed as confidential, or information
that has not been “disseminated to the general public and is not
authorized to be made available to the public on request.”

Sarah was informed by ALJ Bice that she will be speaking to you in her own personal
and not official capacity, and that she should include a disclaimer in any testimony,
written or oral, to prevent any appearance that the agency sanctions her testimony. See 5
C.F.R. §2635.702(b). ALI Bice provided Sarah with the following disclaimer language
suggested by the Designated Agency Ethics Official:

The views expressed in this testimony are mine, in my personal
capacity as a private citizen. In this testimony, I do not represent the
views of the Social Security Administration or the United States
Government. [ am not acting as an agent or representative of the
Social Security Administration or the United States Government in
this activity. There is no expressed or implied endorsement of my
views or activities by either the Social Security Administration or the
United States Government,

The Events We Witnessed and Reported

In February 2006, Gregory A. Hall became the Hearing Office Director (HOD) of
the Huntington ODAR, after several months of serving as its acting HOD. This was a
transitioning period for SSA going from an all-paper system to an electronic processing
system. At the same time, our concerns increased regarding the lack of integrity in some
of the ways Huntington ODAR’s cases were being processed. It is our concern that
Huntington ODAR management and Judge Daugherty circumvented SSA policies,
procedures and Federal law to massively approve cases. Of equal or greater concern was
the symbiotic relationship between Huntington ODAR management, Judge Daugherty
and attormey representative Eric C. Conn.

Although we began by voicing our concerns verbally, in 2006 our concerns of
misappropriation and circumvention of process were confirmed by the implementation of
the E-File process within the agency. With this process more data was available for use
than with previously used tracking systems.

Because some claimant representatives, like Eric Conn, have developed large
practices, the Social Security Administration through its procedural regulations, known as
HALLEX, directed that cases of such representatives be assigned to ALJs within a
hearing office on a rotating schedule amongst the ALJs to prevent the representative from
developing an improper, biased relationship with a given ALJ. Because of HALLEX
requirements and Chief ALJ Charlie Paul Andrus’s directive to rotate cases, as a Case
Intake Technician Jennifer routinely assigned Conn claims amongst all judges in the
office.
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In the course of her duties, Jennifer began to notice that both paper and electronic
cases were missing from the dockets. She began to verbally inform her first-line
supervisor, Kathie Goforth, and eventually voiced her concerns regarding the missing
cases not only to Ms. Goforth repeatedly, but to HOD Hall, Chief ALJ Andrus, and
Sarah, as her union representative. In January 2007, Jennifer sent an email regarding her
concerns about Daugherty’s taking possession of Conn cases before they were properly
docketed in the system - a process which had caused her to receive multiple verbal
warnings from her supervisor for incomplete docketing and failure to properly docket
cases which was the primary function of her position. During this same time period
Sarah, as the Union Steward, met with Hall to discuss Conn calling in and/or faxing lists
of Social Security numbers to Daugherty, Conn bragging about “having an ALJ in his
pocket,” and the number of cases ALJ Daugherty was assigning himself off the docket.
Hall informed Sarah that Chief ALJ Andrus was going to call a meeting with all ALJs.

As a Master Docket Clerk and a Senior Case Technician we were often presented
with lists from ALJ Daugherty. As a Master Docket Clerk, Jennifer was provided with
various lists of Conn cases (computer generated and hand written) requesting the transfer
of ownership of Conn cases to him (Daugherty) regardless of whether or not the cases
were docketed or assigned to another ALJ. When Jennifer refused to reassign cases that
had already been assigned to another ALJ, Daugherty would transfer the case himself.
Jennifer informed management of Daugherty’s misconduct numerous times both verbally
and by written correspondence.

As a Senior Case Technician, one of Sarah’s responsibilities was scheduling cases
for hearings. The proper procedure for scheduling cases for hearing was to obtain cases
by hearing request date (i.e., the order in which we receive cases) from the master docket.
However, Judge Daugherty would provide a pre-scheduled hand written list of Eric Conn
cases which were out of hearing request date order and sometimes receipted by our office
only a few days to some which where only hours old. There would be up to 20 cases a
day at 15 minute intervals as opposed to a normal ALJ schedule which would typically
consist of approximately 6 to 8 cases per day at | hour intervals, Not only was the request
for hearing date procedure incorrectly followed, ALJ Daugherty would also remove cases
from other ALJ’s assignments and reassign them to himself. Ultimately all hearings held
by ALJ Daugherty in which Eric Conn was the attorney of record resulted in a fully
favorable finding of disability. In most instances, those claimants who did not have Eric
Conn as a representative would have to wait up to a year or more for a hearing date.

Also, during the period of time Daugherty was holding Conn hearings — often up
to 20 a day — Conn would have his claimants all show up at the hearing office at the same
time in the morning, since he knew that the hearing would be bogus and that Daugherty
would typically conclude his schedule for the day by 11:00 a.m. We often referred to this
as a “cattle call” in a joking manner. Claimants would walk into the hearing room with
Conn as their attorney representative and ALJ Daugherty would go on the record with a
Court Reporter and Vocational Expert in order to conduct a sham proceeding to make it
appear he was performing a bona fide review of the claim, and find the claimant fully
disabled. For each of the up to 20 hearings, a court reporter would receive up to $75 a
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hearing (times 20) and the vocational expert who did not testify would receive up to
$130.00 for each claimant on that day. Both court reporter and vocational expert were
paid for hearings that were bogus in nature and did not include testimony regarding the
claimant’s medical impairments or medical treatment history.

In May 2007 emails to HOD Hall and then-Group Supervisor Axthur
Weathersby, Sarah requested justification on the hearing request dates of ALJ
Daugherty’s fully favorable dispositions. She informed them that only nine days into the
month, Daugherty had issued 29 favorably decisions and all 29 cases were Eric Conn’s.
She discussed Judge Daugherty’s removal of Eric Conn cases from another ALJ’s
assignment that had already been tentatively scheduled and she discussed the serious
evidence that would substantiate the overt favoritism of Mr. Conn’s claimants and
management’s continuous “sweeping things under the rug with regards to Daugherty and
Conn.” Sarah closed her email by clearly stating that “the Eric Conn situation is going to
bite this office in the butt one day”. She further requested management “to open their
eyes to the DBD [i.e., Daugherty] and Conn issues and change the way Conn’s cases
were handled before it became an issue outside this office.”

It was shortly thereafter that our office started receiving complaints from other
representatives that their cases were not being heard as quickly as Mr. Conn’s cases.

Again, in August 2007, it was brought to management’s attention that Daugherty
reassigned himself cases that had been previously assigned to another ALJ. However, this
time, the cases had already been scheduled by another SCT in our office. Daugherty had
reassigned the cases to himself, wrote favorable decisions and placed them in a status to
be mailed. All of these cases belonged to Eric Conn. When brought to Mr. Hall’s
attention he immediately instructed the scheduling SCT in our office “not to tell anyone”.
The SCT immediately reported this to Sarah as the office Union Representative. Sarah
immediately responded by having a meeting with Mr. Hall and sending a follow up
email.

Both of us sent several emails to management in the months to follow regarding
ALJ Daugherty reassigning Conn cases to himself and the scheduling of cases out of
hearing request date order. It appeared that due to this constant reporting and the
complaints from other claimant representatives in the community, ALJ Daugherty
stopped having hearings with Eric Conn. For a period of approximately 2 years,
Daugherty continued to reassign himself Conn cases; however, he awarded all Conn’s
claimants favorable decisions without a hearing, not even a “‘sham” one.

It appeared to both of us that Daugherty and Conn were able to circumvent the
system through close communication with one another. There was no other way
Daugherty could have known a request for hearing was pending, prior to the case being
docketed, without being provided the claimant’s Social Security number. Daugherty and
Conn communicated through numerous phone calls, faxes, and emails which we, and
others in the office witnessed. Again, we discussed this misconduct with management on
numerous occasions. HOD Hall would justify this practice by saying, “Daugherty was
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doing nothing wrong,” or “Mr. Conn was providing supporting medical documentation
for the ALJ’s and this allowed them to justify favorable decisions.” However, Sarah
questioned Mr. Hall regarding the validity of the medical reports and the fact that some of
the medical exams took place within the offices of Eric Conn.

After reporting to Huntington ODAR management the collusion of Daugherty and
Conn for approximately 1% years and Jennifer’s multiple grievances, EEQ complaints
against management, and receiving repetitive retaliation from Huntington ODAR
management, at the advice of her physician (due to high blood pressure caused by job-
related stress), Jennifer was forced to resign effective November 2, 2007. Jennifer’s
supervisor, Kathy Goforth, made clear to her in her annual performance evaluation in
October 2007 that it was Goforth’s goal to make sure Jennifer was not employed at the
Huntington ODAR by the end of the year and that there was nothing that Jennifer could
do about it. HOD Hall clearly illustrated management’s intention to silence us both when
he wrote to SSA attorney Howard Goldberg that same month: “Jennifer we are working
on and Sarah has already been suspended for 3 days.”

The retaliation at this point was not centered on Jennifer alone. With each
disclosure of Daugherty and Conn’s collusion and fraud there were actions by
management taken against Sarah in the form of threats, harassment, multiple
investigations, reprimands, suspensions, no monetary awards, and lack of promotions.

Soon after Jennifer’s resignation, ALJ Kemper, a judge within the Huntington
ODAR office, sent a letter to the ALJ’s Union President regarding Daugherty’s
“activities” within the Huntington ODAR office. Jennifer and Sarah provided affidavits
for ALJ Kemper as to their knowledge of Daugherty and Conn. Shortly thereafter, Sarah
was called into the office of Chief ALJ Andrus and questioned about her involvement
with ALJ Kemper’s letter. Chief ALJ Andrus told Sarah that is was none of her business
and not to provide ALJ Kemper with any information.

As Daugherty and Conn continued their activities, Sarah continued reporting to
management and was again was faced with multiple groundless investigations such as
alternating the time clock, falsifying government records, insubordination and ultimately
a 7 day suspension (which was later settled with the Agency, allowing Sarah to receive
her lost pay and the suspension removed from her record). An employee reported to
Sarah overhearing a conversation between supervisor Goforth and Daugherty. Daugherty
said, “Have you got rid of Sarah yet”? Goforth responded, “We are working on it”.

ALIJ Daugherty joined in management’s harassment of Sarah, by sending sarcastic
emails and frequently stalking her within the office.

Throughout 2008 and 2009 Sarah continued reporting Daugherty and Conn’s
activities. Daugherty and Conn continued their collusion by circumventing the system in
their “underground” passage of sending and receiving Conn’s cases both from retrieving
cases from master docket and from reassignment of cases which belonged to other ALJs.
Sarah began reporting directly to the other ALJ’s within the office when she noticed a
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case that had been removed from the ALJ’s name. Several ALJs made numerous
complaints to Chief ALJ Andrus. However, the activity continued.

1t was about this time when Sarah began to notice a trend with regards to Eric
Conn’s Motions to Dismiss. Every time she would process a motion to dismiss, she
would look to see what ALJ was assigned the case. A definitive pattern was found. When
Daugherty failed to intercept one of Conn'’s cases, and another ALJ heard the case, Conn
would go off the record with two-particular judges (one of which was Chief ALJ Andrus),
who would inform Conn as to whether the case would be favorable or unfavorable.
Issuing an unfavorable decision at the hearing is against HALLEX procedures and
Agency Policy. If the claim were going to be unfavorable, Conn would have his claimant
sign a Motion to Withdraw his or her Request for Hearing. This action protected the
claimant from an unfavorable ruling and insured that the claimant’s back pay date would
revert to the Reconsideration denial once the claimant filed a new application and
benefits were awarded. This is where Conn and Daugherty’s collusion would once again
circumvent the system: Conn would notify Daugherty that the claimant had filed another
request for hearing. Even though HALLEX directs the same ALJ to be assigned to the
second request for hearing in such cases, frequently Daugherty would intercept the case
and issue an On the Record Decision, allowing the claimant to receive more back pay.
More importantly, it allowed Conn in most cases to receive the maximum in attormey
fees.

In June 2010, Sarah and Jennifer met with then-West Virginia Governor
Manchin’s Chief of Staff, Jim Spears, regarding their concerns and sought the assistance
from Governor Manchin. Although Mr. Spears appeared to be quite interested, Sarah and
Jennifer were told the Governor had no jurisdiction over this federal matter.

Sarah again reported to HOD Hall that she felt it was inappropriate for Conn to
employ physicians to perform examinations within Conn’s office. She told Hall of the
repetitive use of the same non-treating physicians who provided independent medical
reports that Conn provided for practically every one of his claimants. Mr. Hall again
Jjustified this activity by telling Sarah that these reports supported Daugherty’s favorable
decisions and that there was nothing illegal going on. Sarah voiced her opinion to Mr.
Hall that she did not agree.

In March 2011, HOD Hall was a recipient of the Chief Administrative Law Judge
Honor Citation Award.

April 29, 2011, Sarah questioned management regarding 50 complete and
favorable Conn cases, written by Daugherty, that she found sitting in AWPC status
(which indicates that a case is with an ALJ to be written). Even though the cases were
completed in April, however, they had not been mailed by the end of the month. The
cases were being “banked” for the next reporting month, Sarah and other Huntington
ODAR employees had observed this practice on several occasions, Sarah had reported it
to management on several occasions, and it appeared to be a common occurrence in the



109

Huntington ODAR. The cases had been written two weeks prior by ALJ Daugherty and
held back because the office had already met their monthly disposition goal.

However, after Sarah’s email, Chief ALJ Andrus sent a reminder email the same
day to the entire Huntington ODAR staff reminding them of the policy to rotate all Eric
Conn cases. On May 2, 2011, ALJ Daugherty sent Chief ALJ Andrus an email regarding
the 50 cases and explained to Andrus that he had taken 4 cases from ALJ Buel; 6 cases
from ALJ Chwalibog; 5 cases from ALJ Dunlap; 6 cases from ALJ Gitlow and 2 cases
from ALJ Quinlivan. That same day, ALJ Daugherty sent a second email to Andrus
regarding additional cases he had taken from other judges. Again, Huntington ODAR
retaliated against Sarah. On May 3, then-Group Supervisor Stephen Hayes questioned her
regarding the purpose of sending the April 29, 2011, email, and she was questioned
regarding her workload assignments.

Sarah would later report to the Office of Inspector General (OIG) that of those 50
favorable Conn cases written by Daugherty, in 14 of those cases, Conn submitted medical
reports signed by David Herr, M.D., who claimed to have examined and reviewed the
records of 14 claimants all on a single day — March 17, 2011 — in Conn’s office.

On May 3, 2011, the Huntington ODAR staff received an email from HOD Hall
regarding statistics, praising the office for having the 2" fastest processing time in the
country the preceding year.

Despite exhausting efforts to bring a halt to misconduct and mismanagement at
the Huntington ODAR, despite filing several grievances, EEO complaints, OSC
complaints, and OIG reports, we had obtained no measurable results. We, and some past
and current ODAR employees met with Damian Paletta, a reporter from the Wall Street
Journal.

May 18, 2011, the Wall Street Journal published Mr. Paletta’s article, “Disability-
Claim Judge Has Trouble Saying ‘No’,” describing Daugherty’s high approval rate and
linking him to the Conn Claims. Jennifer was quoted in the article.

On several occasions in 2011, both of us reported our concerns to the Office of
Inspector General (OIG) of the Social Security Administration. Both were contacted by
and met with OIG fraud investigators several times preceding the article’s publication.
Following the Wall Street Journal’s publication of the Paletta article, a large number of
agents from the OIG arrived unannounced at the Huntington ODAR office and
interviewed current and former employees. We both cooperated fully in the OIG’s
investigation, and have complied fully with all requests for information and documents.

Also, following the Wall Street Journal’s publication, we were contacted by and
met with staff of this Committee’s Permanent Subcommittee on Investigations. The
Subcommittee staff arrived in Huntington shortly thereafter to interview management and
employees of ODAR. Four days after their arrival Sarah and other employees noticed that
management had ordered and received numerous shredders which were placed in
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management’s offices despite having access to locked shred bins located throughout the
hearing office for the use of all employees. The constant noise of shredders and the
witnessing of management carrying out bags of shredded paper was reported to the
Subcommittee and OIG. Subsequently OIG arrived in the ODAR office within ten
minutes and confiscated all shredders.

Despite the multiple ongoing investigations at the time, Sarah continued her
efforts to report ongoing misappropriation of disability cases. In June 2011, Sarah
reported to management cases were still not being heard by hearing request date. At the
same time she made a report to Patrick O’Carroll regarding the ongoing retaliation by
management. She sent a copy of this report (i.e., she “cc’d” it) to Hall, ALJ Bice, John
Allen (then-Acting Chief ALJ), and Tim Morton (OIG investigator). HOD Hall
forwarded the email to SSA attorney Howard Goldberg. Sarah was called into Hall’s
office that same day and was questioned, criticized and harassed for sending the email.
The next day, Acting Chief ALJ Allen emailed Hall stating, “when I get in this morning
I’ll put a call into Judge Bice to discuss the Ms, Carver activities it is becoming more
clear to me that this may be our biggest problem”. (Judge Allen is the same individual to
whom ALJ Bice has instructed Sarah to report any ongoing acts of retaliation. When this
email was brought to the attention of ALJ Bice on several occasions, by both Sarah and
her counsel, ALJ Bice has failed to address her concemns.)

Huatington ODAR Managers Have Continued to Retaliate Against Sarah

Prior to 2006, when Sarah began to disclose wrongdoing at the Huntington
ODAR, she received several performance awards. She is the most senior SCT in the
office and, despite 12 years of service, she is the only SCT who has yet to be promoted to
any higher position despite being pre-selected and placed on a best-qualified list for each
Jjob she applied for within the Huntington ODAR. With each new supervisor who has
been assigned to her, Sarah has had to endure several types of retaliation. Management
has ostracized her to her coworkers; they have evaluated her work as only average in
order to deny her monetary awards; she has had her tires slashed; supervisors have sat
directly across from her for the purposes of harassment and intimidation; she has endured
multiple unfounded investigations — including two which were used as pretexts to
suspend her; she has been constantly monitored (her phone conversations have been
listened to, and her emails read); various activities have been timed; and she has been the
subject of baseless and unfounded accusations.

Huntington ODAR management warmed each new staff employee not to associate
or fraternize with Sarah. HOD Greg Hall once remarked to a co-worker that “Sarah will
never be promoted, I do not promote troublemakers.” Once, when Sarah received a
telephone call from the police informing her that her minor child had been involved in an
automobile accident, and she received verbal approval from a manager to take leave, she
was charged with being AWOL. Management has denied Union Official time requests
she has submitted, and has investigated her for sending reports to OIG. Management has
intentionally and unlawfully disclosed Sarah’s personal information to her coworkers.
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Worst of all, perhaps, Huntington ODAR management conspired to employ a
private detective to follow Sarah outside the office ~ during both Flexiplace time and her
personal hours — to create a pretext for management to terminate her, as well as to
intimidate her as a witness and to discredit her testimony to the OIG and this Committee.

We Have Sued Conn and Daugherty Under the False Claims Act

In October 2011, a few months after ALY Daugherty retired, we filed a qui tam
suit against Conn, his law practice, and former ALJ Daugherty under the False Claims
Act, 31 US.C. § 3729, ef seq. As with every prior investigation, we and our attorneys
have fully cooperated with the Department of Justice in investigating Conn and
Daugherty’s wrongdoing. The Department of Justice declined to intervene in our case,
however, in December 2012, although it told the court then that its investigation was
continuing. We are continuing to pursue that case, which offers the possibility of
recovering treble damages and penalties for the government.

Conclusion

When we were hired in 2001, we had great hopes regarding our advancement
opportunities within the Social Security Administration. When we witnessed
wrongdoing, we thought it was in the agency’s best interest to be made aware of it, and
so we disclosed the inappropriate symbiotic relationship of ALJ Daugherty and Conn and
the questionable medical reports Conn was submitting. We soon found out through
various Huntington ODAR managers that this standard of conduct benefited the
Huntington ODAR office in not only national statistics but in terms of both prestige and
monetary awards. Our concems were not only ignored but we were punished in various
ways as a result of our disclosures.

Who is to be held accountable? It has been our experience that when it comes to
management within the SSA ODAR there is no accountability. Every member of
management from 2001 to the present involved in misconduct and mismanagement are
either still employed, have been promoted, or have been allowed to retire with their full
benefits intact, despite our multiple disclosures, the Senate investigation and the OIG
investigation. At the direction of ODAR headquarters some of the current management
team members have been providing training to other ODAR managers throughout the
ODAR regions. (In addition, the current management team has purchased five new
soundproof doors at the cost of approximately $6,000 each, has soundproofed their
offices, and has installed video cameras within the employees’ workspaces.)

Every employee in the Huntington ODAR, including management, is a public
servant and should be held to a higher standard of conduct. Management officials and
Judges are no exception. Agency production goals and benchmarks are important,
however, they should not diminish the importance of the quality of work we perform for
the American people. Changes need to be made in the SSA to allow for timely processing
of claims without sacrificing quality. Equally important, a system needs to be put in place
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and monitored by an outside source, to assure that SSA [eaders are to be held accountable
for failing to following the laws, regulations, and SSA policies.

In addition, the absence of a government advocate in the current disability appeals
process leave the system vulnerable to the abuses we have witnessed. We believe that a
government representative in disability appeals is necessary to protect the interest of
American taxpayers and to assure the judicial process within the SSA is being followed.

‘We realize there is no single solution to the many problems within the SSA,
however we will continue our efforts to advocate for changes and to recover public funds.

We are thankful for the opportunity to be a part of this investigation and hearing.
The efforts of you and your capable staff have finally shed light on the problems we
witnessed and for which we long endured abuse. We look forward to seeing changes
made as a result of our continued efforts.

11
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Testimony of Jamie Slone
U.S. Senate
Homeland Security and Governmental Affairs Committee
October 7, 2013

My name is Jamie Slone. I am 36 years old and I live in Pikeville, Kentucky. I am married and
have four children. I currently work in management.

I worked for the Eric C. Conn Law Firm from September 2006 to March 16, 2012,

One of my responsibilities at the Firm was to field calls from Social Security Administration
(“SSA™) Administrative Law Judge David B. Daugherty. Each month, Judge Daugherty called
and gave the following information for 30-50 Social Security disability claimants represented by
Eric Conn: first name, last name, that claimant’s Social Security number, and either “mental” of
“physical.”

Judge Daugherty would also call to speak with Mr. Conn on occasion. During these calls, Mr.
Conn asked everyone to leave the room so he could talk to Judge Daugherty in private Mr. Conn
made such a request for no other person that called to talk to him.

I created a list of these claimants, which was known throughout the office as the monthly “DB
List.” Once the list was created, another employee called each claimant on the DB List to
schedule an exam with a doctor, During my tenure at the Firm, Jessica Newman was primarily
responsible for scheduling claimants. Depending on whether Judge Daugherty indicated
“mental” or “physical” for the claimant, Ms. Newman scheduled the claimant to see a certain
doctor to provide an opinion on the claimant’s alleged disability.

The Firm initially paid for the doctor evaluation, and each claimant was required to reimburse
the Firm for the cost of the evaluation.

During my time at the Firm, a large number of the physical evaluations were performed by Dr.
Frederic Huffhagle, until his death in October 2010.

The Firm used ten versions of residual functional capacity forms, also known as an RFC, to
submit to Judge Daugherty and other ALJs in support of clients’ cases of physical disability.
These same versions were used in rotation regardless of the clients’ medical condition; just the
names and Social Security numbers were changed. Dr. Huffnagle did not write or edit the
RFC’s, but routinely signed them.

Many of the claimants where Judge Daugherty indicated “mental” were seen by Dr. Brad
Adkins. Mr. Conn submitted five RFC’s in rotation to Judge Daugherty and other ALJ’s for
claimants for allegations of mental disabilities. Dr. Adkins did not write these RFC’s, but
routinely signed them and never requested any edits.
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When the medical opinions were completed, Judge Daugherty sent a barcode to the Firm to
attach to the reports, which were used to upload the reports into the SSA electronic file system.

After six to eight weeks, Judge Daugherty issued a decision approving the claimant for disability
benefits “on-the-record” without holding a hearing.

After the Wall Street Journal ran a story about Judge Daugherty on May 19, 2011 Judge
Daugherty frequently called the office for several weeks requesting to speak to Mr. Conn. Mr.
Conn refused to speak to Judge Daugherty on the Firm's phones. Mr. Conn told me that he and
Judge Daugherty each bought prepaid cellular phones to communicate with each other. Mr.
Conn used several of these phones, purchased from Family Dollar located next to the Firm
offices.

Following the Wall Street Journal article, Mr. Conn stated to me and other that “there is no way I
am going to jail.” Mr. Conn also stated he considered leaving the United States and going to
Cuba to avoid going to jail because he believed he could not be extradited back to the United
States from Cuba, Mr, Conn stated “if I was paying DB I wouldn’t be dumb enough to leave a
paper trail.”

After the same WSJ story ran, Mr. Conn destroyed certain paper documents despite the advice of
his attorney. Mr. Conn destroyed, or directed the destruction of documents, after the SSA OIG
interviewed Mr. Conn at his office. Mr. Conn also directed employees to destroy office
computers with a hammer and later burning the hard drives. Around the same time Mr. Conn
(and other employees at his direction) destroyed a number of medical records for current clients,
whose disability claims were pending at SSA.

In 2010, Mr. Conn was out of the office until late in the afternoon one day that I knew he did not
have hearings. I confronted Mr. Conn and said “I have a theory about you” Mr. Conn replied
“What’s that?” I said “I think that you meet DB once a month and I think that’s where you’ve
been today.” Mr. Conn responded “well you know what they say, where there’s smoke, there’s
fire.”
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Introduction:

Greetings to all those present. My name is Alfred Bradley Adkins. I am from the far eastern end
of the state of Kentucky, close to a small town named Pikeville. I am the father of a twenty-year-
old daughter. I am the son of Alfred Adkins, Jr. and Lois Evelyn Thacker-Adkins. My family
hails from the hills of eastern Kentucky for several generations.

I would like to begin by thanking the U.S. Senate Committee on Homeland Security and
Government Affairs for asking me to testify here today in the Dirksen Senate Office Building. I
hope my testimony will be useful for your purposes.

1 am a licensed clinical psychologist in the state of Kentucky. I have obtained, through much
hard work, a doctoral degree in clinical psychology from The Union Institute and University of
Cincinnati, Ohio. Prior to that, I received a Bachelor of Science degree from Pikeville College. I
then obtained a Master’s degree in psychology from Morehead State University in Morehead,
Kentucky.

I performed my pre-doctoral and post-doctoral internships at The Carl D. Perkins Vocational
Rehabilitation Center in Thelma, Kentucky. This included performing psychological evaluations
of individuals with disabilities. These evaluations were made into reports that were used by field
counselors to determine eligibility of patients for vocational rehabilitation benefits and for
determining proper vocational rehabilitation goals for these patients.

I believe that God has blessed me to be of assistance to many people who suffer from mental
health disorders and life problems and issues. My goal is to continue this, with God’s help,
throughout the remainder of my life.

History of involvement with disability determinations:

I began performing consultative examinations regarding disability determinations around the
year 2003. At that time, I had not yet obtained autonomous licensure in Kentucky, so I
performed them under the supervision of an antonomous psychologist. I began performing these
examinations for private attorneys as well as for The Kentucky Department of Disability
Determinations because I foresaw that [ would someday become autonomous myself, and I
wanted to begin to establish a private psychological practice.

1 performed two types of psychological evaluations. One of these was a “full battery”, which
consists of a clinical interview, in which the patient is questioned regarding their personal
history, mental health history, and their current mental health state. The full battery also includes
administration of The Wechsler Adult Intelligence Scale (WAIS-IV). The other type of
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evaluation consists of the clinical interview and a mental status examination. Attorneys always
requested the full battery. The Kentucky Department of Disability Determination usually
requested the clinical interview and mental status examination only.

From the information gathered, I would generate a written narrative report that included my
diagnostic impressions regarding the patient as well as my opinions regarding their abilities to
perform in the workforce, based on my evaluation results. These reports would then be sent to
either the Kentucky Department of Disability Determination or the attorney who had requested
the evaluation be performed.

Relationship with Attorney Eric C. Conn

From the questioning 1 underwent from Mr. Andrew Dockham, it is my understanding that my
relationship with attorney Eric C. Conn is the reason I have been invited to testify today. Let me
begin by saying I have never had a personal relationship with Mr. Conn. My relationship with
him has always been of a business nature. The following is a synopsis of these dealings.

As previously mentioned, around 2003, I became interested in establishing the foundation of a
private practice in the field of psychology. At that time, I contacted several local attorneys (one
of them being Mr. Conn) and notified them that I was available to perform psychological
evaluations. I also became a vendor for the Kentucky Department of Disability Determination
around that time.

The process of performing these evaluations was as follows:

¢ A referral source would make an appointment with me for the patient to be evaluated.

o The evaluation would be performed as previously detailed.

® My notes and information, scores, etc. would be given to my secretary in Thelma, KY.

e My secretary would write up the report for my review.

o The report would be reviewed by me.

¢ The report would then be faxed to the attorney who made the referral or to the Kentucky
Department of Disability Determination, if they had been the entity to make the referral.

¢ After the attorney had received the réport, I would go to their office, where I would do a
final review of the report, complete a Residual Functional Capacity (RFC) form, and
receive payment.

Question of Residual Fanctioning Capacity (RFC) forms

Also during questioning from Mr. Andrew Dockham, the question of Residual Functional
Capacity forms (from this point on, called RFC’s) [ had signed became a topic of discussion. In
particular, the fact that I had signed these forms when they had been computer printed and filled
out by the office of Mr. Eric C. Conn was a matter of interest.
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The following is my testimony regarding this matter:

1 do not now, nor have I ever, denied having signed the RFC’s when they had been completed by
Mr. Conn’s office staff. However, when I did so, I had no idea that doing so was against any type
of procedure or accepted standard.

Please recall that my background prior to beginning doing consultative examinations was
primarily in the vocational rehabilitation field. When I began performing consultative
examinations for disability purposes, I had no idea how the disability benefits determination
process worked. I mistakenly assumed that the people who made the decisions regarding whether
an individual would be awarded benefits would be reading my report in its entirety. I also
thought ALL claims, whether first time or appeal, went in front of a judge and jury to be decided.

In fact, I did not know that the RFC’s were even seen by the determiners. I believed that the
RFC’s were solely for the benefit of the attormey and were a sort of “summary” of the report I
had generated, which was used solely by the attorney in preparation for arguing the individual’s
case. [ believed that each individual case was argued by the attomey in front of a jury and judge
each and every time a case was decided. I thought this was the reason that individuals hired an
attorney to represent them regarding disability benefits in the first place.

Additionally, each attoey had their own format of the RFC form, They all asked pretty much
the same questions, but in different formats or page layouts. There was no uniformity of the
layout of the forms, so I figured they were simply a form each office used for summarization
when attorneys were reviewing the case “in house”. I had no idea of the ultimate destination or
use of these forms.

Prior to the RFC’s being completed by Mr. Conn’s office staff, I would complete them myself
when I went to his office to receive payment. I have testified to this earlier. However, before I
began signing the forms that were completed by Mr. Conn’s office staff, I had gone to work fora
local hospital, and I was no longer in private practice solely. In fact, private practice had become
a sideline for me at this time. I was no longer able to so easily stop by Mr. Conn’s office and sign
the RFC’s. This is due to the fact that, when in private practice only, my office was in Thelma,
Kentucky in rooms I had rented from my secretary at the time as part of a business arrangement.
Mr. Conn’s office in Stanville, Kentucky is about halfway between my home in Pikeviile,
Kentucky and Thelma, Kentucky. Therefore, it was quite convenient to stop by Mr. Conn’s
office and complete the RFC’s and receive payment.

At some point, Mr. Conn’s staff began bringing the RFC’s and reports I had faxed to him to me
during lunch breaks or after work at my new employment. Parking was difficult for his staff, and
they needed to return to Mr. Conn’s office more quickly. [ was asked if it was alright if Mr.
Conn'’s staff completed the RFC’s before bringing them to me for signature with the report in
order to extradite the process and improve efficiency. I said that would be fine as long as I could
review the RFC’s and make sure they were consistent with my written report. I understand that
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there are some of those RFC’s in which one small section of the RFC is inconsistent with my
written report. However, to be fair, the inconsistency on the RFC’s states the patients are better
than I had stated in my reports. Therefore, there was indeed an error on those particular RFC’s
that I did not catch when reviewing them, but the error was in the favor of stating the patients
were better than I actually believed them to be. In essence, the error was in the government’s
favor, by the RFC stating them to be less impaired in that area than I had intended to opine, per
my narrative report.

Having said all of the above, I was not given reason at any time to believe there was a break in
procedure by signing these RFC’s in question. I never received any feedback from any
government employee or agency saying this was incorrect to do. If  had received such notice, I
would have stopped doing so immediately. Additionally, I do not recall there ever being anything
on the RFC’s I signed saying that they were for use by the determiners and to be completed by
the consultant only. If there had been such an admonition, I surely would not have allowed
anyone else to complete them, and then sign them myself.

Additionally, at the time, I suspected no wrong in signing the RFC’s because 1 assumed Mr.
Conn’s office knew the procedures and protocols of the disability determination process and that
they would operate within the prescribed boundaries of the process. I had no cause to think there
was anything less than upright occurring because Mr. Conn’s office and practice is very well
known in my area, and is considered to be quite successful. I assumed they were operating within
prescribed parameters for their own sake, if no one else’s.

Again, as mentioned earlier, I was also still under the assumption that the RFC forms were for
interoffice use by the attorney who had made the referral request for the psychological
evaluation.

As a last note, even though I was ignorant of the process of disability determination, I was
always aware that it was a program under the control of The United States government. I have
also always been aware that this program was funded by United States citizens’ tax dollars.
Therefore, anything could be reviewed or scrutinized at any time. In addition to my own morals
prohibiting me from engaging in any activity that would fleece the government, I would also
never have engaged in any such activity knowingly due to the fact that there is such a
transparency of records within the disability determination system. In short, since the
consultative records of evaluations performed by health professionals are so easily researched, it
would have been foolish indeed to knowingly perform outside of prescribed boundaries.

Recommendations and suggestions

Based on the above testimony, I would respectfully and humbly submit the following
suggestions and recommendations regarding changes that could be made to clarify and make
more efficacious the disability determination process and decrease the chances of inadvertent
problems:
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e Any professional who performs consultative examinations regarding disability
determination should be educated and trained in the disability determination process,
from the applicant’s first request for benefits through denial or awarding of claims, and
appeals.

& Any professional performing consultative examinations regarding disability
determination should be required to receive continuing education regarding the
aforementioned process or guidelines. This could include review of material previously
learned and/or training in new procedures. It would be especially advantageous to the
professional if this training and the training in the above recommendation could result in
the professional receiving continuing education credits toward their professional
ficensure.

o There should be required uniformity of all documents used in the decision making
process. In addition, all documents should bear a government seal and state fully and
understandably their use as well as the parameters assigned to them.

¢ There should be either static or random review, by government workers, of documents
presented to determiners by health professionals and attorneys to ensure they are within
parameters prescribed the government. If the documents are not within these parameters,
the health professional and the attomey should be notified immediately so that the
document can be brought within parameters for reconsideration.

¢ Regarding the RFC form in particular, there should be a more effective, meaningful way
of describing a level of impairment for the health care professional. Traditionally, there
have been five boxes per item, only one of which could be checked by the health
professional. These are “unlimited”, “good”, “fair”, “poor”, and “none”. Perhaps a
numerical scale of 1-100 with prescribed parameters for assigning a numerical value in a
guide or handbook published by The Department of Disability Determination would be
more useful.

I testify that if the above measures had been in place when I began performing consultative
examinations, they would have been quite invaluable to me in my practice.

Ladies and gentlemen of this committee, thank you again for the invitation to speak today. I hope
my testimony has been helpful and contributive to your goals.

May God bless The United States of America.
Alfred Bradley Adkins, Ph.D.

Licensed Clinical Psychologist
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Testimony of Srini M. Ammisetty, MD
Before the Committee on Homeland Security
and Governmental Affairs
October 7, 2013

I specialize in internal, pulmonary & sleep medicine practicing in
Pikeville, Kentucky since 2000. I chose to practice in rural Appalachia and I
am currently on active full time staff at five regional hospitals in Pike and
Floyd Counties, Kentucky.

My wife, who is a family physician, is full time at Saint Joseph
Hospital, Martin, and KY & also is on contract staff with the Veterans
Hospital in Huntington West Virginia. I am also board certified in Addiction
Medicine but have never practiced in this area.

Attorney Eric Conn who was my patient, asked me to do social
security evaluations in 2005. [My office was just down the street from his.] I
was not trained specifically in social security evaluation, so I refused and
referred him to a specialist in that field.

Later at the end of 2010, Mr. Conn approached me again and he
requested me to help him with social security evaluations because one of his
regular social security doctors had passed away and another one was sick
and he had many files pending that needed to be submitted soon. He told me
that without an evaluating doctor his clients would not be getting their
claims processed. I then agreed to do the evaluations for his clients. I had
also planned to do some work in occupational medicine because of my
association with the Federal Black Lung program and this was a factor in my
decision to review his client’s charts. I told him that I would need to
examine his clients as well as do their chart reviews.

I then began doing social security chart review and pinpoint
examinations for Mr. Conn. I had limited knowledge about the functional
capacity evaluation forms with regard to social security claims.

Mr. Conn then said that he would have the residual functional
capacity forms done in his office since he had a specialist in
occupational/physical therapy that came to his office to do these evaluations.
[ sent the results of my examinations or chart review to Mr. Conn’s office.
He then had his occupational person fill out the residual capacity forms,
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which were then sent to me for my signature. I then heard some rumors
about his practice that caused me to discontinue miy association with him. It
was known in the community that federal authorities were investigating Mr.
Conn. Looking back on my experience with Mr. Conn | feel that safeguards
and procedures similar to those in the Federal Black Lung program could
improve the social security system.

Srini M. Ammisetty, MD., FCCP., ABSM.
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WRITTEN STATEMENT
CHARLIE P. ANDRUS

Chairmen Carper, Ranking Member Coburn. Tam here in a personal and not official
capacity. The views expressed in my testimony are mine, expressed in my personal
capacity as a private citizen. In this testimony I do not represent the views of the Social
Security Administration or the United States Govemnment. Iam not acting as an agent or
representative of the Social Security Administration or the United States Government in
this activity. There is no expressed or implied endorsement of my views or activities by
either the Social Security Administration or the United States Government.
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November 27, 2013

Lauren Corcoran
Hearing Clerk

Committee on Homeland Security and Governmental Affairs
SD-340
Washington, DC 20510-6250

RE: October 7, 2013 Testimony

With regards to my testimony before the subcommittee on October 7, 2013, after my
return home and upon further review of my records and testimony I concluded that my testimony
needed to be clarified regarding the reports I made to the Office of Inspector General (see transcript at
41:11-15; 52:17-53:4). 1 filed 2 complaints with the Office of the Inspector General: the one in 2009
which was a verbal anonymous complaint made to the OIG’s hotline; T also made a second complaint in
2011, using the OIG's website, and in that one, I provided my name and contact information. I have
discussed both complaints at length with 0IG investigator Tim Morton and have provided all

documentation to both the 0IG and Senate Subcommittee.

Respectfully

Jennifer L. Griffith
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HEARING BEFORE

THE COMMITTEE ON HOMELAND SECURITY AND GOVERNMENT AFFAIRS
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Chairman Carper, Ranking Member Coburn, and Members of the Commiittee:

Thank you for this opportunity to discuss our hearings process. As Chief
Administrative Law Judge (ALJ) for the Social Security Administration (SSA), I am
responsible for overseeing the hearings operation in the Office of Disability Adjudication
and Review (ODAR), including approximately 1,500 ALJs. 1appreciate this opportunity
to discuss our hearings process, which is now responsible for adjudicating over 800,000
cases per year, and the improvements we have made over the past decade.

I also thank the Committee for including recommendations in your recent report on the
Huntington hearing office aimed at further improving the hearing process. SSA’s
responses to the recommendations are attached to this testimony.

Before discussing our hearings process, I will briefly discuss the vital programs that we
administer.

Introduction

We administer the OQld-Age, Survivors, and Disability Insurance program, commonly
referred to as “Social Security,” which protects against loss of earnings due to retirement,
death, and disability. Social Security provides a financial safety net for millions of
Americans—few programs touch as many Americans. Wec also administer the
Supplemental Security Income (SSI) program, funded by general revenues, which
provides cash assistance to persons wha are aged, blind, and disabled, as defined in the
Social Security Act, with very limited means.

We also handle lesser-known, but critical services that bring millions of people to our
field offices or prompt them to call us each year. For example, we issue replacement
Medicare cards and help administer the Medicare low-income subsidy program.

Accordingly, the responsibilities with which we have been entrusted are vast in scope.
To illustrate, in fiscal year (FY) 2012, we:

Handled over 56 million transactions on our National 800 Number Network;
Received over 65 million calls to field offices nationwide;

Served about 45 million visitors in over 1,200 field offices nationwide;
Completed over 8 million claims for benefits and 820,000 hearing dispositions;
Paid over $800 billion to almost 65 million beneficiaries;

Handled almost 25 million changes to beneficiary records;

Issued about 17 million new and replacement Social Security cards;

Posted over 245 miilion wage reports;

Handled over 15,000 disability cases in Federal District Courts;

Completed over 443,000 full medical continuing disability reviews (CDR); and
Completed over 2.6 million non-medical redeterminations of SSI eligibility.

i
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When the American people turn to us for any of these vital services, they expect us to
deliver a quality product. We take pride in delivering caring, effective service. The
aging of the baby boomers, the economic downturns, additional workloads like the
growing demand for verifications for other programs, and tight budgets increase our
challenges to delivering quality public service.

Program Integrity Work

Further, while outside my direct scope as Chief ALJ, as Acting Commissioner Carolyn
Colvin has explained, budgets also have affected our ability to conduct vital program
integrity work, which helps ensure that only those persons eligible for benefits continue
to receive them. It has been our agency’s long standing commitment to issue the right
decision to the right person at the right time. By focusing on this commitment, we
demonstrate our stewardship and preserve the public’s trust in our programs. Although
we estimate that we save the Federal government $9 per dollar spent on continuing
disability reviews (CDRs), we have a backlog of 1.3 million CDRs because we have not
received annual appropriations that would allow us to conduct all of our scheduled CDRs,

The FY 2014 President’s Budget includes a legislative proposal that would provide a
dependable source of mandatory funding to significantly ramp up our program integrity
work.' In FY 2014, the proposal would provide $1.227 billion, allowing us to process
hundreds of thousands more CDRs.?

Appreciation for the Committee’s Efforts

Many people with severe disabilities depend on their hard-eamed Social Security benefits
for life’s nccessities. While rare, schemes that undermine the public trust in these vital
programs can hurt us all. Any attempt to compromise the disability programs is
unconscionable. We want to be clear on this point. We continue to analyze and explore
all possible avenues regarding the issues identified by and through the work of this
Committee, the other examining organizations, and our employees.

We appreciate the Comumittee’s interest and efforts in helping us to further improve our
programs and processes through its investigation and report on the former situation in our
Huntington hearing office. Hearings like this one bring to light shared concerns and help
identify effective solutions. Since the beginning of this Committee’s investigation, the

! These mandatory funds would replace the discretionary cap adjustments authorized by the Balanced
Budget and Emergency Deficit Control Act of 1985, as amended by the Budget Controf Act. These funds
would be reflected in a new account, the Program Integrity Administrative Expenses account, which would
be separate, and in addition to, our Limitation on Administrative Expenses (LAE) account. Under the
proposal, the funds would be available for two years, providing us with the flexibility to aggressively hire
and train staff to support the processing of more program integrity work.

2 With this increased level of funding, the associated volume of medical CDRs is 1.047 million, although it
may take us some time to reach that level. By comparison, we conducted about 430,000 CDRs in FY 2013,
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agency has cooperated fully. We welcomed staff members in our offices and made
dozens of employees available for interviews. When the Committee sought documents,
the agency worked quickly to provide the Committee with hundreds of thousands of
electronic and paper documents,

We also appreciate that the Committee’s efforts have led to a positive development.

With the benefit of the Committee’s work, we now have reliable evidence that certain
cases contained pre-completed forms without an independent review of findings, which is
sufficient to show °similar fault’ under the Social Security Act®, Based on this new
evidence, we can redetermine these cases consistent with the requirements of the Social
Security Act. The agency will review the affected cases and disregard the tainted
medical evidence. If the remaining evidence does not support the original allowance, we
will provide the beneficiary the opportunity to submit additional medical evidence before
making a final determination. Beneficiaries will receive notification if we ultimately
terminate their benefits and assess an overpayment. We are in the process of identifying
and reviewing those cases and will be glad to update this Committee on our re-
determinations as we progress with our reviews. While we welcome any opportunity to
continue our conversation about SSA’s hearings operation, we hope the Committee
understands that the agency is limited in sharing certain information in a public forum.
As you know, the Committee’s investigation is not the only investigation of the
Huntington hearing office. The Department of Justice and our Office of the Inspector
General (O1G) also have conducted investigations - with which we are cooperating fully -
and these investigations remain open. Until they are completed, we are not able to take -
certain actions. While we do not condone inappropriate behavior, we must protect the
integrity of the ongoing investigations and adhere to the requirements of the law.

Significant Action Following The Investigation

I want to emphasize that when the issues in the Huntington office emerged, we took
significant management action to improve our hearings process to help detect and prevent
future abuses. We immediately closed loopholes, strengthened our business processes,
and enhanced internal controls. We implemented measures to ensure that the employees
of the Huntington office complied with long-standing agency policies. Where we
received clearance that our actions would not affect the ongoing investigations, we also
commenced our own internal administrative investigations on several related matters.

We strengthened the agency’s policy for management officials to assign cases to ALJs in
rotation. Since 2006, our policy is, to the extent practicable, to assign cases on a first-in
and first-out basis. We learned that there was a technical loophole in our electronic case
management system that allowed an individual to assign cases to himself in violation of
agency policy. Our system now prevents this practice. We also issued a series of
national reminders about the importance of adhering to long-standing policies, including
case assignment and case rotation.

¥ See section 205(u) of the Social Security Act.
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In addition, we established a national policy capping the total number of cases assigned
to an ALJ in a given year. In July 2011, we set the cap at no more than 1,200 case
assignments per year. In November 2012, we reduced that number to 960 case
assignments per year, Effective October 1, 2013, we reduced that cap to 840 case
assignments per year.

We also went “‘back to basics” to refresh managers on rules about time and attendance,
and leave. We held calls with all Regional Chief ALJs and managers to reinforce the
importance of leave rules and to discuss how to handle situations involving employees
with low leave balances. In fact, we required all managers nationwide to take leave
management training.

We launched a campaign for all of our hearing office employees and managers entitled
“if you see something, say something,” encouraging any employee who believes that he
or she has witnessed something inappropriate to report it immediately to the OIG. We
also told our managers that they need to take appropriate action when employees raise
concerns. In addition, we augmented our existing ethics training for all agency judges.

Comprehensive Improvements in the National Hearings Process

While we took these specific actions to address some of the alleged issues, we must
emphasize that over the last ten years we have proactively implemented numerous
changes to comprehensively improve our national hearings process. We have made a
huge investment in modernizing the hearings process — not an easy undertaking given the
size of our adjudicatory system that must decide hundreds of thousands of cases each
year.* We have fully implemented one of the largest electronic processing and record
keeping systems in the world, which moved us from a largely paper-based process to an
electronic one that provides additional efficiencies and management tools. This
electronic infrastructure has helped us to conduct over 150,000 video hearings annually
and to ensure nationwide consistency with uniform electronic business processes for our
hearings operation. The Administrative Conference of the United States (ACUS) has
cited SSA’s video hearings process as a best practice for all Federal agencies.

Our electronic systems allow us to monitor the flow of work through the hearings
operation. Previously, we did not have the robust management information that we have
today. While we continue to improve our electronic capabilities, the management
information we have today has allowed us to significantly strengthen and improve the
integrity and efficiency of our business processes. For example, within the last few
years, we have been able to collect data on many aspects of our appeals process that we
now analyze to ensure that employee training and policy clarifications are data-driven.
Data also help us to identify anomalies.

* The Supreme Court has recognized that we are “probabtly the largest adjudicative agency in the western
world.” Heckler v. Campbelf, 461 U.S. 458, 461 n.2 (1983).
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Our move to electronic processing and record keeping systems have helped us
tremendousty in addressing one of the greatest challenges facing the agency over the pas
decade — a massive case backlog. In 2007, there was widespread discontent with
backlogs and delays in the disability system. The numbers tell the story. The average
wait for a person to receive a hearing decision was over 500 days. Over 63,000 people
waited over 1,000 days for a hearing. Some people waited as long as 1,400 days.
Congress agreed that these timeframes were unconscionable and made it clear that
reducing them should be our top priority.

We decided that we could not take the easy road of short-term fixes on backlogs. We
implemented a comprehensive operational plan, initially designed by former Chief ALJ
Frank Cristaudo and containing over 30 initiatives, to manage our unprecedented
workload. This plan addressed the many issues we must balance in the hearing process ~
quality, accountability, and timeliness. [t included increasing the number of ALJs and
support staff, increasing the number of hearing offices, establishing national hearing
centers, expanding video conferencing to conduct hearings, improving information
technology, standardizing business processes, and implementing quality initiatives. In
moving forward with this plan, we relied significantly on the support of Congress. In
fiscal years 2008 through 2010, Congress provided additional resources, which were
critical to support our improvements. Those resources also allowed us to develop the
quality program discussed below.

Our efforts were successful. With more employees and judges to decide cases and
improved workload management that included wider use of video hearings, we reduced
average processing time from an all-time high of 532 days in August 2008, to a fow of
340 days in October 2011. Since 2007, we have reduced our national case processing
times by approximately 30 percent. We have decided nearly a million of the cases that
had been waiting the longest for a decision since FY 2007, and today, we have virtually
no hearing requests over 700 days old, with the vast majority of our cases falling between
100 to 400 days old.

However, we must caution that these gains may prove temporary. Because of cutbacks in
the budget, the average processing time from the request for hearing date has started
trending upwards and is currently at 382 days. Furtber, due to reduced budgets, we may
not be able to perform as many quality reviews or to initiate new quality initiatives. In
short, without adequate funding, our gains may soon diminish.

Ensuring Hi uality, and Policy Compliant Decisions

Part of our effort to improve the hearings process has focused on quality. Given its vital
importance to agency leadership, | will describe in greater detail the steps we have taken.
However, before describing our improvements in this crucial area, I first must address an
issue that has historically affected the public’s perception of our decisional quality.

Over the past several decades, we have been accused of sacrificing quality by reflexively
denying too many disability claims or by granting them too readily. For instance, in
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2007, there were prominent stories in the media about the agency’s “culture of denial.”
Recently, the pendulum has appeared to swing to allegations that our ALJs are approving
too many cases. However, these more recent allegations omit a key fact—the allowance
rate at the hearing level has declined over the last several years.

Regardless of the recent trend of lower allowance rates, our efforts to improve the
hearings operation — and its quality — are not about whether we allow or deny “100 many”
cases. There is no predetermined or ideal allowance rate. Our focus is on improving the
policy compliance of ALJI decisions across the Nation to ensure that individuals who
qualify for benefits receive them, and that those who do not qualify do not receive
benefits. This particular focus on quality over the past six years has helped to ensure that
the right decision is made on a claim for benefits whether it is an allowance or a denial.’
See Figure 1.

The data show that quality is improving. This improvement is not happenstance, but the
result of several changes from the way we hire, to the way we train, to the way we give
feedback. For denial decisions, we have seen ever-increasing concordance between ALJ
decisions and the Appeals Council. We now have increasing amounts of data to detect
areas of policy non-compliance on both denials and allowances, and we are using that
data to provide better feedback to adjudicators to improve policy compliance.

This improved quality means that the Appeals Council is remanding fewer cases to our
ALJs for possible corrective action. The percentage of cases appealed to Federal court is
also decreasing. These improvements are not possible without the commitment to quality
from our employees. I hope that you and the American public do not allow the bad
actions of a few to sully the proven good work of the many.

* Some observers have raised concerns about the variations in ALJ allowance rates. Regardless of whether
an ALJ’s determinations fall inside or outside of the mean, we focus on the quality, timeliness, and policy
compliance of the decision.
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Figure 1

Number and Percentage of ALJs with 100+ Dispositions in Alowance Rate Groups
{Exciudes Dismissals)

FY 2007 FY 2013

0.6%

Aliowance Rate Groups
B High(85-100%) B Low{0-20%) Middle{21-84%) i

Another aspect of our operational plan to improve quality has been to leverage the unique
vantage point that the Office of Appellate Operations (OAO), under the leadership of
Judge Patricia Jonas, has at the final level of administrative review. The Appeals Council
(AC) within the OAO has regulatory authority to, on its own motion, review cases before
a decision is effectuated (paid). For many years, limited resources, rising backlogs, the
inability to provide timely feedback, and concerns about how extensively the AC, on its
initiative, could review ALJ decisions® caused the AC to focus solely on reviewing ALJ
denial decisions appealed by claimants and its Federal court workload responsibilities.

In recent years, the AC developed better electronic case processing systems with robust
management information, which has permitted the AC also to focus on giving timely
feedback to adjudicators. Initially, the data were limited to case information on
claimants’ request for review of unfavorable or partially favorable ALJ decisions.
However, without data from favorable decisions, we had an incomplete picture of the
extent to which adjudicators complied with agency policy.

To address this issue, in 2010, Judge Jonas created the Division of Quality (DQ). DQ
considers a random sample of unappealed hearing decisions for possible own motion
review. Our regulations prohibit us from selecting cases based on individual offices or
adjudicators.

¢ Our focus on reviewing ALJ denial decisions was driven, in large part, by the court’s decision in
Association of Administrative Law Judges, Inc. v Heckler, 594 F. Supp. 1132 (D.D.C. 1984). That case
concerned the “Bellmon Review Program’ that targeted for review individual ALJs based solely on their
allowance rates. Under the program, individual ALJs with allowance rates of 70% or higher were to have
100 % of their favorable decisions reviewed for accuracy. The court found that this focus on allowance
rates was untenable under the law because it could have affected an ALY’s decision in au individual case.
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These reviews address concerns in particular claims, but they also support consistent,
quality, and policy compliant decision-making throughout the disability adjudication
process. Through these reviews, DQ collects data about recurring issues in decision
making, analyzes the adjudication of each case beginning with the initial application,
suggests improvements in policies and procedures, and identifies training opportunitics
for adjudicators and other agency employees involved in the adjudication process.

In addition to this sampling, since 2011, DQ has conducted post-effectuation quality
reviews focused on identifying recurrent decisional issucs that can be addressed through
training, policy clarification, procedural changes, and software, as well as to provide
feedback to ALJs, senior attorneys, and hearing offices to improve their adjudication.
Unlike the pre-effectuation reviews, we can select a specific ALJ or office.” Subjects of
completed focused quality reviews include hearing offices, physicians, attomey advisors,
claimant representatives, and abandonment dismissals of hearing requests.

This data driven approach utilizes feedback tools like “How MI Doing?,” which allows
ALIJs to see information about their AC remands, including why the case was returned
and also to see where their performance fits in relation to other ALJs in their office, their
region, and the nation.

In addition, the data collected by DQ provide us with a tremendous tool to identify
trends. We review our electronic records for anomalies; when we find them, we look to
identify whether such anomalies can be explained or whether administrative action is
appropriate. When we suspect fraud or other suspicious behavior, we refer the matter to
our OIG.

Training is critical to policy compliance. We continue to improve and expand the
training we provide to our ALJs and support staff to help ensure that our hearings and
decisions are consistent with the law, regulations, rulings, and agency policy. For
example, we are developing training modules related to each of the identified reasons for
remand that we will link to the *“How MI Doing?” tool. ALJs will be able to receive
immediate training right at their desks that is targeted to the specific reasons for the
remand.

Since FY 2007, our newly appointed ALJs have undergone a more rigorous selection
process and have participated in a two-week orientation, four-week in-person training,
formal mentoring, and supplemental in-person training. During my tenure, we have
enhanced our continuing education program. We can now gather and analyze common
adjudication issues and we provide quarterly continuing education training to all

7 Because the AC reviews these cases before the agency cifects the ALJ decisions, these reviews may affect
case outcomes. Either the AC may remand the reviewed case to the hearing office for further development
or issue a decision modifying the original hearing decision.

¥ This is a different type of review from the one described earlier. Unlike that review, this type of review
occurs after the agency effects the ALJ decisions. Therefore, these reviews do not change case outcomes.
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adjudicators to target these common issues. In addition, we have continued our training
program, which we began in 2007, to provide in-person technical training for
approximately 350 experienced ALJs each year, on a rotational basis. Our emphasis on
data driven feedback is giving us the information we need to move from training based
on anecdotal information to training on identifiable areas needing improvement.

For the past several years, our new ALJ training has included a session that explains the
scope and limits of an ALJ’s authority in the hearing process, including the ALJ’s
obligation to follow the agency's quality standards, rules and policies, and the Standards
of Ethical Conduct for Employees of the Executive Branch. We also have implemented
the ALJ Mentor Program, which pairs a new ALJ with an experienced ALJ, who provides
advice, coaching, and expertise, Additionally, we provide regular guidance to ALJs
through Chief Judge guidance, memoranda, and bullctins, Interactive Video Teletraining
sessions, and in response to specific queries from the field. We have greatly improved
and expanded our training of new hearing office chief ALJs, hearing office directors, and
group supervisors. We have provided periodic training for more experienced hearing
office ALJs and managers.

To improve quality further, we are currently piloting the Electronic Bench Book (eBB), a
policy-compliant web-based tool that aids in documenting, analyzing, and adjudicating a
disability case in accordance with agency policy. We designed this electronic tool to
improve quality, accuracy, and consistency throughout the disability evaluation process.

To address concerns about changes to various aspects of our disability programs, we have
contracted with the Administrative Conference of the United States (ACUS) to review
several issues for us. ACUS has looked at challenging and potentially controversial
issues that affect the hearings process, including the submission of evidence and duty of
candor, the treating source rule, closing the record, and video hearings. We are actively
discussing many of these issues, and we are gathering objective evidence and consider
input from all stakeholders, which takes time.

Additionally, as part of a broader government-wide initiative for transparent and open
government, we have taken significant steps to enhance the transparency of our hearings
process. For example, beginning in 2010, we posted on our website data relating to our
ALJs and our hearings operation. In this regard and as part of this government-wide
initiative, we disclose publicly for each ALJ the number of case dispositions per year; the
number of decisions per year; and the number of dismissals, allowances, and denials per
year.

The Agency’s ALJ Corps

In addition to our other efforts to improve the hearings process, we also have worked
diligently to improve the quality and consistency of the service that our hearings
employees, including ALJs, provide to the public. For our hearing process to operate
fairly, efficiently, and effectively, our ALJs must treat members of the public and staff
with dignity and respect, adhere to ethical standards and agency policy, be proficient at
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working electronically, and be able to handle a high-volume workload, while maintaining
quality and lcgal sufficiency. The vast majority of adjudicators care very much about
making the right decision and being good stewards of the trust funds. We are committed
to helping them do their jobs effectively.

When Judge Cristaudo became the Chief ALJ in 2006, he and other agency leaders
focused on strengthening the hearings operation. Judge Cristaudo’s previous experience
as a line ALJ, hearing office chief ALJ, and regional chief ALY provided him significant
insight on the importance of holding ALJs accountable to the agency and the American
public. Under his leadership, and with the support of other agency executives, the Office
of the Chief ALJ made great strides in improving the quality of ALJ decision making and
correctly holding ALJs accountable for failure to adhere to agency policy or for engaging
in misconduct.

To enhance ALJ accountability, Judge Cristaudo delegated authority to the Regional
Chief ALJs to reprimand ALJs — thus giving Regional Chief ALJs an important
management tool to address personnel issues that Judge Cristaudo did not have when he
held that position. He also established a new office, the Division of Quality Service, to
facilitate consistency and accountability nationally. Additionally, recognizing the critical
need for hiring outstanding judges, Judge Cristaudo was instrumental in modifying the
ALJ hiring process to better identify candidates with exceptional qualities and to
eliminate those candidates who lacked the temperament, ability, or character to serve in
the critical role of ALJ.

Further, Judge Cristaudo and agency leadership took significant steps to ensure that ALJs
who refused to do their jobs properly or who otherwise betrayed the public trust would be
held accountable. To this end, he worked closely with other agency components,
including the Office of the General Counsel, to pursue appropriate actions. Generally, an
informal feedback process worked, but in those cases where the ALJ did not comply and
where appropriate, we pursued corrective action.

In the past several years, it has been necessary to seek removal or suspension of a number
of ALJs. The agency strives to ensure that our ALJs adhere to the high standards
expected of them, recognizing at the same time that we cannot and would not influence
their decision in any particular case. Through the actions the agency brought to the Merit
Systems Protection Board, we confirmed, among other issues, that when management
addresses case processing it does not interfere with an ALJ’s qualified decisional
independence. We also confirmed that ALJs must adhere to the same standards of
conduct as other federal employees. To date, the agency appropriately has sought the
suspension or removal of over 20 ALJs through final MSPB decisions or resolution
agreements resulting in separation from the agency. When it is necessary to remove an
ALJ from service, the ageney must complete a lengthy MSPB administrative process that
lasts years and can consume over a million taxpayer dollars. Unlike disciplinary action
for other civil servants, the law requires that ALJs receive their full salary and benefits
until the case is decided finally by the full MSPB—even though the ALJ’s conduct made
it impossible for the agency to allow the ALJ to continue deciding and hearing cases or to

10
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interact with the public. We remain open to exploring options to address these matters,
while continuing to provide the best service to the American public.

Conclusion

Over fifty years ago, Congress created the disability program to help some of our most
vulnerable citizens. The program has served the American public well, and we would
caution against calling its integrity into question based on the actions of a few
individuals. The vast majority of our adjudicators care very much about making the right
deciston and being good stewards of the trust funds, and we are committed to helping
them do their jobs effectively.

We deeply abhor any wrongdoing that detracts from confidence in our critical programs.
As we have discussed, we have taken many actions to improve the integrity of our
hearing process, and we remain committed to preventing and correcting issues that lessen
our public service.

Some people seek to connect the former situation in Huntington to overarching concerns
about the growth in the disability program. Despite the many opinions about the cause of
the growth, as our Chief Actuary has repeatedly explained, the increased size and
changed age distribution of the population under 65 is the main driver of lon%—term
disability insurance (DI) program growth and was predicted many years ago.” For
example, the aging of the baby boomer generation accounts for a large portion of the
growth in DI awards, as does the fact that more women have joined the labor force and
have become eligible for benefits.

We thank you for your interest in helping us improve our service and ensure ongoing
confidence in our programs, We also ask for your support for the President’s budget
request, which will provide us with funding to continue to improve our hearings process,
to improve the integrity of our disability programs, and to reduce improper payments by
allowing us to conduct more continuing disability reviews and Supplemental Security
Income redeterminations. With past support from Congress, we have made progress in
both the administrative and program integrity arenas.

® See Statement of Stephen C. Goss, Chief Actuary, SSA, before the House Committee on Ways and
Means, Subcommittee on Social Security (Mar. 14, 2013), available at
htmp: “www ssa.cov/lcgislation/testimony 0314 3a.htmi

11
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SSA RESPONSE TO RECOMMENDATIONS
How Some Legal, Medical, and Judicial
Professionals Abused Social Security Disability
Programs for the Country’s Most Vulnerable:
A Case Study of the Conn Law Firm
Staff Report
Committee on Homeland Security and Governmental Affairs
United States Senate
Qctober 7, 2013

ALJ Consideration of Prior Agency Decision. Judge Daugherty ignored information provided
in prior decisions denying benefits and overturned those decisions by relying on information
provided by Mr. Conn and his network of doctors that the claimant was disabled. The agency
should ensure initial decisions made by the Department of Disability Services (“DDS”) to deny
benefits are well documented, with specific evidence on why the claimant did not meet the
agency’s definition of disability. The agency should consider allowing the ALJ to contact the
DDS examiner who made the prior decision in the presence of the claimant’s representative to
ask about the reasons for the prior denial. The ALJ would remain responsibie for providing a de
novo review of the claim.

Response: We agree that all disability decisions should be well documented, with specific
evidence supporting the decision. We require adjudicators at all levels to clearly document and
rationalize the evidentiary basis of their adverse decisions. All State DDSs now document initial
and reconsideration determinations with eCAT, our electronic case analysis tool that provides a
detailed disability determination explanation that is retained in the case file. We think it would
be far more expedient for ALJs to review the eCAT than to contact DDS adjudicators directly,
and we will issue reminders to ALJs to review the eCAT DDS explanation.

Strengthen ALJ Quality Review Process. Judge Daugherty’s approved decisions were not
subject to further review or the scrutiny of the appellate process, since his awards of benefits
were not appealed by the claimant. It is important the agency strengthen and expand the review
of ALJ award decisions by the Quality Division of the Office of Appellate Operations, and that
Congress provide adequate funding for that effort. The agency should conduct more reviews
during the year and improve ways of measuring the quality of disability decisions. Such
information should be made available to Congress.

Response: We agree. For many years, the Appeals Council was not adequately funded to
perform its oversight responsibilities. In 2007, when we committed to reducing the hearings
backlog, we did not want to sacrifice quality in the process. Therefore, we provided some
resources for the Appeals Council to implement quality assurance initiatives and improve ALJ
training. Our first step was to collect meaningful data that are the foundation of our reviews. As
such, we created the Division of Quality in the Appeals Council that began quality reviews in
September 2010. In fiscal year (FY) 2012, we reviewed a random sample of about 7,000 hearing
decisions, which is up from nearly 3,700 reviews in FY 2011. In FY 2013, having lost staff in
DQ, we did fewer own motion reviews—about 6,100- —but maintained post-effectuation focused
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reviews, which help us to delve into potential problematic areas like those in the Huntington
Hearing Office.

Without adequate funding or hiring capability, it is projected that overall staffing levels at the
Appeals Council will decrease by 10-20 percent in the next few years. At the same time, we
expect the number of filings with the Appeals Council on our mandated workloads—handling
Federal court work and claimant appeals of ALJ decisions—will increase. We must provide
timely responses to claimants on requests for review and respond to courts within mandatory
deadlines. Additionally, processing appeals is an important feedback 1ol for ALJs and is the
means of collecting invaluable data used by the DQ.

We remain committed to our quality assurance initiatives and strengthening the DQ. We plan to
demonstrate our commitment to the maximum extent possible, despite the significant staffing cut
in OAQ caused by a lack of funding.

Reform the Medical-Vocational Guidelines, Almost all of Judge Daugherty’s cases reviewed
by the Commiittee were decided based on the outdated medical-vocational guidelines, which
have not been changed since 1980. Those guidelines should be reviewed to determine the
reforms needed to update the guidelines to reflect current life expectancy and related ability.
Additional studies should be conducted to evaluate whether the current guidelines utilize the
proper factors and if they appropriately reflect a person’s ability to work.

Response: The medical-vocational rules found in our regulations are rooted in the statutory
definition of disability and its requirement that we consider age, education, and work experience
in conjunction with residual functional capacity.

We constantly strive to improve our ALJ hearings and are guided by the principles that they must
be fair, accurate, and efficient. We are continuing to evaluate if any changes to the medical-
vocational rules would enable us to better to meet these goals.

Prohibit Claimant Use of Doctors with Revoked or Suspended Licenses. In some cases, the
Conn law firm provided medical opinions from a doctor whose licenses had been suspended or
revoked in another state. The agency should prohibit claimants from submitting opinions by
doctors whose services, under its existing rules, the agency itself could not accept.

Response: The Social Security Act (Section 223(d)(5)(B)) requires us to “consider all evidence
available” in determining if an individual qualifies for disability benefits. Existing law does not
permit us to reject existing evidence submitted by a claimant on the basis of the provider’s
suspended or revoked license. We are continuing to evaluate the issue of medical source
licensure and how any potential changes to the current approach would impact the integrity and
efficiency of disability decisions.

Strengthen ALJ Analysis of Medical Opinions. Almost all of Judge Daugherty’s decisions
were based on a medical opinion provided by an attorney-procured medical professional.
Many times those opinions were in direct conflict with other cvidence in the claimants” files.
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SSA should provide specific training with regard to how ALIs should use these types of
opinions.

Response: We agree that our adjudicators could always use additional training in knowing how
to evaluate potentially conflicting evidence. Such evidence could include medical evidence the
claimant provides or we gather from treating sources, a report that the claimant submits from an
examining source, a report that we request from an examining source, a medical source
statement, or the testimony from a medical or vocational expert. Resolving discrepancies in
medical evidence can be challenging, and some adjudicators overdevelop or under-develop the
record. In 2012, we trained ALJs on how to evaluate and weigh “medical source statements”
from *“acceptable medical sources.” We defined these terms and discussed the proper approach
in weighing medical source statements. We provided ways to articulate the reasons for the
weight given to these statements, emphasizing the need to do so in clear, concise, and accurate
language and the need to avoid stock phrases in applying analysis.

Also in 2012, we trained ALJs on how to articulate the rationale in the written decision for every
part of the residual functional capacity (RFC) finding, including articulating RFC findings
function by function. In addition, we trained ALJs on how to consider not only the objective
medical evidence but also how to treat history, opinions, and other factors described in 20 CFR
404.1529, 416.929, and SSR 96-7p. We will consider how we can involve ALJs in determining
how to improve tools in this area, such as consulting with ALJs who are currently on detail to the
Office of Appellate Operations’ Division of Quality.

Focused Training for ALJs. The Office of Appellate Operations, Quality Division, should
provide training to all ALJs regarding adequate articulation in opinions of legal determinations.
This training should emphasize the proper way to analyze and address these issues as required by
law, regulation and agency guidance, including how to address obesity and drug and alcohol
abusc.

Response: We agree. We conduct reviews to identify common errors in hearing decisions. The
results of these reviews thus far show that common errors include the failure to adequately
develop the record, lack of supporting rationale, and improper evaluation of opinion evidence.
We use this information to develop and implement focused mandatory training for our ALIs and
to provide feedback on policy guidance and litigation issues. Since 2012, we have provided
training on residual functional capacity, evaluating medical source statements, assessing
credibility, effective questioning and writing, dismissals, vocational expert evidence, and
overpayments. We have training on childhood disability and drug addiction and alcoholism
scheduled for 2014.
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Questions for the Record
Submitted to Hon. Debra L. Bice
For the October 7, 2013 Hearing

On the Disability Hearing Process

Question from Chairman Thomas R. Carper

1. Investigations Into Huntington, West Virginia Situation

Four members of the Committee released an investigative staff report in October
(“How Some Legal, Medical, and Judicial Professionals Abused Social Security
Disability Programs for the Country’s Most Vulnerable: A Case Study of the Conn
Law Firm”). The report, released in conjunction with a Committee hearing on
October 7%, details the incidents associated with the Social Security Administration
(SSA) disabilities programs Administrative Law Judge office in Huntington, West
Virginia.

Has either the SSA Office of Inspector General or Department of Justice launched a
criminal investigation into the Huntington, West Virginia case, as described by the
October 9" hearing? Has SSA taken administrative action, or launched an
administrative investigation, in response to the situation in Huntington West
Virginia?

Yes. The Office of the Inspector General (OIG) opened an official investigation in 2011.
That investigation remains open. I am aware that the OIG has been working in
conjunction with the U.S. Attorney’s Office in West Virginia.

Also, the agency has taken administrative action where appropriate. For example, the
agency has made personnel changes, taken steps to redress claims of retaliation, and
initiated the process for redetermining specific cases. The agency believes other actions
are necessary. Regretfully, the agency cannot take those actions until the criminal
investigations are complete or necessary clearances received.
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Questions from Senator Tom Coburn

1

The Committee’s Report found misconduct in the Huntington Office of Disability
and Review (“ODAR?”), including problems with case management and self-
assignment of cases, was well known within the office for at least the last ten years,
and for at least five years these problems were raised to the regional level without
resolution.

a. Please explain why questions raised about Mr. Conn, Administrative Law
Judge (“ALJ”) Daugherty, and Judge Andrus were not addressed.

1 assumed the responsibilities of Chief Administrative Law Judge (CALJ) in
January 2011. Prior to that time, I worked in the Kansas City, Missouri Hearing
Office as the Hearing Office Chief Administrative Law Judge.

Allegations regarding Eric Conn came to my attention after [ became CALJ.
Specifically, in the middle of January 2011, [ became aware that an online
newspaper, West Virginia News, printed a story alleging collusion between Eric
C. Conn and ALJ Daugherty. My office promptly took steps to determine the
merit of those allegations. Associate Chief Administrative Law Judge, Paul
Lillios, directed the Regional Office to conduct an investigation into the
allegations.

Not long after the Regional Office began to review the allegations, the OIG
opened an official investigation and directed the agency to stop its internal
investigations. Thereafter, the Committee began its investigation. Since that
time, my office has fully cooperated in not only the O1G investigation, but also
this Committee’s investigation.

b. Please explain whether, and if so how, the fact the Huntington ODAR was
one of the top producing offices in the nation affected the way the Social
Security Administration (the “Agency”) handled these problems.

The production level of the Huntington Hearing Office, or any other office, doe:
not play a factor in how I address allegations of wrongdoing.

2. Please explain what, if anything, top agency officials, such as Judge Cristaudo,

should have done differently after he was told repeatedly of Judge Daugherty’s
misconduct in the early 2000s. Evidence of Judge Cristaudo’s knowledge can be
found at Committee Report Exhibits 12, 38, and 61.

I have read the Committee’s Report as well as the exhibits to that Report. The Report
and exhibits demonstrate that Judge Cristaudo took action when he became aware of
potential time and attendance violations by Judge Daugherty during his tenure as a
Regional Chief ALJ. Specifically, he instructed the HOCALJ to hold Judge Daugherty
accountable. With regard to Judge Daugherty cancelling hearings, he reported his
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concems and requested action, including discipline. (Exhibit 35) At that time, Judge
Cristaudo did not have the authority to initiate any discipline against an ALJ,

Please describe in detail the change you assert was made to close a “technical
loophole in [y]our electronic case management system that allowed {Judge
Daugherty] to assign cases to himself in violation of agency policy,” including how it
will prevent an ALJ from assigning cases to themselves in the future.

The change involved restricting permissions based on unique personal identifiers, as well
as monitoring. Accordingly, line ALJs do not have the electronic ability to assign or
reassign a case to themselves or any other line ALJ consistent with our long standing
policy.

Other instances of ALJ misconduct also appear to go without redress by the agency.
According to public reports, Scranton, Pennsylvania ALJ Sridhar Boini was
accused in 2011 of indecently assaulting a woman. His employment, however, was
not terminated until he assaulted a second woman — a security guard at the office -
and was charged in 2012, The ALJ attempted to justify his actions by claiming he
was drunk at the time in the middle of the workday.

a. Please provide an update on whether ALJ Bioni has been reprimanded,
suspended, or removed as a result of this conduct.

I appreciate that instances of employee misconduct may appear to go without
redress to the public or to other agency employees. Such matters, however, are
subject to the disclosure protections of the Privacy Act. Accordingly, both I and
other management officials only may discuss these matters under specific
circumstances.

I am able to provide you with information regarding this employee, because the
Chairperson of the Committee has requested that I complete these questions.
Accordingly, I can inform you that I executed a Complaint seeking the removal of
ALJ Boini with the Merit Systems Protection Board. Currently, the agency is
litigating that Complaint.

b. If the Agency has not reprimanded or otherwise sanctioned ALJ Bioni,
pleasc explain why.

Please sec my answer above.
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5. The agency asserts the Administrative Procedures Act (“APA”), which gives ALJs
“qualified judicial independence,” can be an impediment to disciplining ALJs.

a. Please explain qualified judicial independence, and whether
misinterpretation by certain ALJs allowed them to believe they had the
authority to disregard or break laws and regulations.

ALIJs “do not exercise the broadly independent authority of an Article III judge,
but rather operate as subordinate executive branch officials who perform quasi-
judicial functions with their agencies.” Authority of Education Department
Administrative Law Judges in Conducting Hearings, 14 Op. Off. Legal Counsel 1,
2 (1990), see also Nash v. Bowen, 869 F.2d 675, 680 (2d Cir.), cert. denied, 493
U.S. 812 (1989) (“An ALIJ is a creature of statute and, as such, is subordinate to
the [Cominissioner] in matters of policy and interpretation of law.”).

Because ALJs are subject to the policies and regulations of their employing
agencies, courts refer to an ALJ’s decision-making authority as “qualified
decisional independence.” See, e.g., Nash v. Califano, 613 F.2d 10, 15 (2d Cir.
1980) (It is clear that these provisions confer a qualified right of decisional
independence upon ALJs.”).

“Qualified decisional independence” means that ALJs must be impartial when
conducting hearings. See Final Rules for Setting the Time and Place for Hearing
Before an Administrative Law Judge, 75 F3d. Reg. 39154, 39156 (July 9, 2010).
ALJs must decide cases based “on the facts in each case and in accordance with
agency policy as laid out in regulations, rulings, and other policy statements.” /d.
The decisions of ALJs are “free from agency pressure or pressure by a party to
decide a particular case, or a particular percentage of cases, in a particular way.”
Id.

Notwithstanding the clarity of the law, some ALJs believe that, among other
things, they are not required to follow agency policy because of “judicial
independence.” When we become aware that an ALJ holds this mistaken belief,
we take appropriate steps to correct the ALJ’s understanding. Such steps vary
based on the particular facts, and can include training, directives or disciplinary
action.

b. Was qualified judicial independence a barrier to address concerns raised
about Judges Daungherty and Andrus, including Judge Andrus’s practice of
assigning cases to himself and falsifying time and attendance?

Qualified decisional independence does not prevent appropriate management
oversight of SSA’s hearings operation or prevent SSA from establishing
administrative practices and programmatic policies that ALJs must foliow.

See Brennan v. Dep't of Health & Human Servs., 787 F.2d 1559 (Fed. Cir. 1986).
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¢. In your statement, you described the Merit Systems Protection Board
(“MSPB”) process for reprimanding or terminating an ALJ. Do you believe
this process too onerous?

Should the agency believe that an ALJ’s behavior requires disciplinary action
beyond a reprimand, the agency must petition the Merit Systems Protection Board
(MSPB) for a finding of good cause. See 5 U.S.C. § 7521.

In my written statement, I noted that the process of seeking the removal of an ALJ
spans years and consumes significant resources. See page 10. Not only must the
agency dedicate resources to litigating the disciplinary action, but also, in removal
cases where the agency has determined that the ALJ cannot remain in the office,
the agency must pay the ALJ’s full salary and benefits.

By way of example, in the summer of July 2011, T signed a complaint seeking the
removal of an ALLJ. Following a lengthy discovery period and hearing, the
presiding ALJ appointed by the MSPB issued the Initial Decision finding good
cause to remove the ALJ in October 2012, As of January 2014, the MSPB has not
yet issued a final decision on this case. That particular ALJ has been on
administrative leave and has collected a full salary and benefits, although
performing no work on behalf of the American public, since July 2011.

d. Please explain what improvements can be made to the discipline process for
ALJs to ensure that ALJs, like Judge Daugherty, are held accountable for
misconduct.

As I noted above, the time and resources required to process a disciplinary action
against an ALJ is a concern for the agency. The agency is open to exploring
options to reduce the processing time and necessary resources.

6. Inyour statement you praise Judge Cristaudo for taking “significant steps to ensure
that ALJs who refused to de their jobs properly or who otherwisc betrayed the
public trust would be heid accountable.” Please explain how this statement squares
with the findings of the Committee’s Report that Judge Cristaudo knew of Judge
Daugherty’s misconduct and did not seek disciplinary action.

In my statement, [ note that when Judge Cristaudo became Chief Judge, he focused on
strengthening the hearings operation. See page 10. I then highlighted a few of the
significant initiatives Judge Cristaudo undertook to manage the ALJ corps.

I have read the Committee’s Report as well as the exhibits to that Report. The Report
and exhibits demonstrate that Judge Cristaudo, during his tenure as a Regional Chief
ALYJ, took action when he became aware of potential time and attendance violations by
Judge Daugherty. Specifically, he instructed the HOCALJ to hold Judge Daugherty
accountable. With regard to Judge Daugherty cancelling hearings, Judge Cristaudo
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reported his concerns and requested action, including discipline, (Exhibit 35). At that
time, Judge Cristaudo did not have the authority to initiate any discipline against an ALJ.

In your statement you note that “[w]e also issued a series of national reminders
about the importance of adhering to long-standing policies, including case
assignment and case rotation,” As the Committee’s Report details, Judge Andrus
also sent reminders when Judge Daugherty’s actions came to light, but the Agency
continued to turn a blind eye. Please explain what the Agency has done to ensure
that the case assignment and rotation policies are not just publicized, but also
enforced.

Issuing national reminders to all staff within the hearings operations is an important step
for enforcing all agency policies, including the policies regarding case assignment.
When employees are reminded repeatedly of the policies, they can more easily spot
policy deviations. The “See Something, Say Something™ campaign complements these
reminders, by encouraging employees to raise policy deviations to the attention of the
appropriate officials.

Additionally, with specific regard to case assignment, the agency made technical changes
to its electronic case processing system. Those changes further enforce the case
assignment policies. The agency also monitors data on case assignments and
dispositions. When the data suggests that there may be a violation of agency policy, we
take appropriate steps to ensure compliance.

Our investigation found that Mr. Conn sought doctors with suspended or revoked
licenses in other states to provide medical opinions to the Agency. Under existing
rules, the Agency could not use a medical doctor with a suspended or revoked
license. However, the agency does not require the same standard for medical
doctors hired by elaimants, Please explain what steps the Agency will take to review
this policy.

The Social Security Act requires agency adjudicators to “consider all evidence available”
in determining whether an individual qualifies for disability benefits. See 42 U.S.C
§423(d)(5)(B). Existing law does not permit us to reject existing evidence submitted by ¢
claimant on the basis of the provider’s suspended or revoked license. The agency is
continuing to evaluate the issue of medical source licensure and how any potential
changes to the current approach would affect the integrity and efficiency of disability
decisions.
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9. The Agency also does not bar attorneys with past disciplinary problems from
representing claimants. For example, public news articles assert Eric Conn was
removed by a state court judge from representing a murder suspect in 1997 for
breaking Tennessee rules of professional responsibility; he was reported to tbe
Board of Professional Responsibility in Tennessee; and in 2002 he was investigated
for professional misconduct in the United States Veterans Appeals Court and later
submitted his resignation to that Court’s bar. Yet, Mr. Conn is still allowed to
represent clients before the Agency.

a. Please explain whether the Agency should have stricter standards for
representatives who practice before it.

The Social Security Act establishes the standards for recognizing attorneys as
claimant representatives. See 42 U.S.C. §406 (a)(1). “An attorney in good
standing who is admitted to practice before the highest court of the State,
Territory, District, or insular possession of his residence or before the Supreme
Court of the United States or the inferior Federal courts, shall be entitled to
represent claimants” before the agency. Id. Accordingly, pursuant to statute, the
agency must recognize an attorney who meets those standards as a claimant
representative.

Because the standards for recognizing claimant representatives are statutory, only
Congress can change them. In the past, Congress has taken this route.

For example, the Social Security Protection Act of 2004 gave the agency the
authority, after due notice and the opportunity for a hearing, to refuse to recognize
those attomeys who have been disbarred from any court or bar to which he or she
was previously admitted to practice. Id. at §406 (a)}(1)(A)(B).

b. Please explain whether the Agency would be aided by having a lawyer
representing the government before the ALJ who could ensure that a case is
ready for hearing and point out problems with medical and legal
professionals submitting evidence to the court.

In August 1982, the agency published regulations establishing the Social Security
Administration Representation Project, following extensive consultation with
Congress. See 47 Fed. Reg, 36117-01 (August 19, 1982). The Project established
the position of SSA representative to, among other things, review disability cases
before a hearing in select offices, to initiate any necessary development of
evidence, and to present the agency’s view at disability hearings, if the claimant
had representation. The purpose of the Project was to determine whether the
participation of SSA representatives in the hearing process would:

1) help improve the overall disability adjudicatory process; 2) reduce delays in
conducting hearings and issuing hearing decisions; 3) improve the quality of
hearing decisions; 4) increase the productivity of ALJs; 5) achieve more
uniformity and consistency in hearing decisions; and 6) reduce hearing costs.

Id, at 36123,
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While Congress originally supported the Project, the agency received significant
Congressional opposition once it began. Additionally, a United States District
Court enjoined the Project. Among other things, the court held that it violated the
Social Security Act by creating an adversarial proceeding in contravention of
Congressional intent. See Salling v. Bowen, 641 F. Supp. 1046, 1072

(W.D. Va. 1986). Due to Congressional opposition, general fiscal constraints,
and the District Court injunction, the agency discontinued the Project. Based on
this prior history, the agency believes that specific authorizing legislation is
necessary in order to explore whether the participation of agency representatives
is beneficial to the process.

10. Our investigation found the Agency put tremendous pressure on ALJs to write
decisions, including the so-called quota in which ALJs were to decide 500-700 cases
per year, and even overlooked bad behavior if an ALJ was a high producer.

For example, the Committee Report documents that in Huntington ODAR, Judge
Daugherty decided almost 1,500 cases each year and his misconduct was overlooked,
while Judge Tinsley decided 300 and was pushed out.

a. Do you think emphasis on reducing the backlog contributed to the lack of
oversight demonstrated at the Huntington ODAR?

As I noted, 1 assumed the responsibilities of CALJ in January 2011. After the
OlG made public its investigation in May 2011, | had clearance to address the
current structure of management within the Huntington Hearing Office.

My review led to significant changes.

Further, the agency does not have a “quota.” We expect that among other things,
agency adjudicators will provide quality, timely and policy compliant decisions.
We make it clear that agency adjudicators may not disregard these expectations
simply to “pay down the backlog.”

b. In your statement, you describe capping the total number of cases assigned to
a single judge in order to monitor performance. Please describe other steps
the Agency is taking to evaluate individual judges on their performance.

In my statement, I note that the agency has capped the number of cases assigned
to an ALY during a fiscal year. See page 4. I further noted that we have made
several changes focusing on the quality of the hearings operation. See page 5-9.
To ensure quality, timely and policy compliant decisions from agency
adjudicators, we provide numerous resources and detailed feedback to employees
in the hearings operation. We also review data and information from available
resources to evaluate whether agency adjudicators are meeting the agency’s
expectations. Shortcomings are addressed through appropriate corrective action.
Sometimes an individualized training regimen is necessary. Other times
management directives, counseling or disciplinary action is necessary.
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11.

12.

We monitor the eftectiveness of the corrective action through various means,
including discussions with individual adjudicators and post-effectuation reviews
of cases.

Our investigation also found that the ability to add medical records to the hearing
record at any time damaged the integrity of the hearing process. Lawyers often
waited until just before the hearing to submit hundreds of pages of records, or even
waited until the appeals process and therefore received a higher fee for their
representation. Please explain whether you support a proposal to close the record a
few days prior to the hearing to prevent these abuses.

In 2005, the agency proposed to amend various aspects of the administrative review
process to improve accuracy, consistency and timeliness of decision making throughout
the disability determination process. See 70 Fed. Reg. 43590-01 (July 27, 2005).

One amendment involved closing the record 20 days prior to the hearing, subject to two
exceptions. /d. at 43596. The agency received many comments to this proposed
amendment. In 2006, the agency issued a Final Rule implementing new regulations,
providing, in the relevant part, the record would close five days prior to the hearing,
subject to several exceptions. See 71 Fed. Reg. 16424-01, 16428 (March 31, 2006).
The agency has referred to this process as a “soft closure” and implemented it in the
Boston Region. In 2012, the agency contracted with the Administrative Conference of
the United States (ACUS) to study and provide recommendations regarding closing the
record at the hearing level. The agency currently is reviewing ACUS’ findings and
recommendations on this issue.

In your statement, you note that ALJs should be beld to the same standards as
“other federal employees.” Please explain why ALJs should not be held to a higher
standard, such as that outlined in the Code of Conduct for United States Judges.

In my statement, I explained that the agency strives to ensure that our ALJs adhere to
“the high standards” expected of them by the agency. See page 10. The ALJ position is
unquestionably a position of “prominence, whose incumbents usually engender great
respect and whose cooperation within the office should be taken for granted.” SS4 v.
Steverson, 111 M.S.P.R. 649 (2009). See also SS4 v. Manion, 19 M.S.P.R. 298, 302
(observing Initial Decision’s conclusion that ALJs “occup[y] a high and prominent
Federal office”). Because of the high standards associated with the ALJ position, the
agency will address any conduct that “undermines public confidence in the administrative
adjudicatory process.” See Long v. Soc. Sec. Admin., 635 F.3d 526, 535 (Fed. Cir. 2011).

1 then explained that through litigation, the agency confirmed ALJs must adhere to the
same standards of conduct as other employees. For example, the agency confirmed that
ALIJs were required to follow agency policies, including policies regarding working at
home, use of government equipment and participation in EEO complaints. See, e.g., SS4
v. White, 113 L.R.P. 17261, CB-7521-07-002-T-1 (April 22, 2013) (initial decision), aff"d
119 M.S.P.R. 390 (2013) (Table) (unbecoming conduct and failure to follow work at
home procedures); SSA v. Steverson, 111 M.S.P.R. 649 (2009) (lack of candor, misuse o}
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13.

14.

agency title, and misuse of equipment); SSA4 v. Adams, 108 L.R.P. 30679, CB-7521-07-
002-T-1 (May 9, 2008) (initial decision), aff’d 344 Fed. Appx. 619, 2009 WI, 2952182
(Fed. Cir.) (EEO participation).

Further, ALJs, as executive branch employees, are subject to the strict ethical provisions
articulated in Standards of Ethical Conduct for Employees of the Executive Branch. See
5 C.F.R. Part 2635, These Standards require, among other things, that ALJs shall place
their loyalty to the Constitution, the laws and ethical principles above private gain, and
avoid impropriety or the appearance of impropriety. They also require that ALJs shall act
impartially and not give preferential treatment to any private organization or individual,
and that ALIs shall not, directly or indirectly, solicit or accept a gift from a prohibited
source or given because of the employee’s official position unless excepted by regulation.
ALIJs are also subject to the Hatch Act, which relates to the partisan political activities of
Federal employees, and required to file Financial Disclosures.

In your statement you note that you launched a campaign called “if you see
something, say something” and have encouraged employees to come forward to
report abuse. However, the Committee’s Report made troubling findings of
retaliation by Agency officials against those who report misconduct. My office
continues to receive calls and e-mails of concern from Agency employees who
believe they cannot come forward for fear of retaliation. Please explain how the
Agency will ensure that retaliation — such as that experienced by members of our
first panel — will be prevented and, if it occurs, swiftly corrected.

The agency has strong anti-discrimination and anti-harassment policies that specifically
address retaliation and reprisal. As directed by those policies, management officials take
appropriate action to address any known retaliation. To the extent individuals contact
you with claims of retaliation, please feel free to provide me or OIG with such
information. Ihave personally taken corrective action in the Huntington Hearing Office
to protect employees.

Further, the “See Something, Say Something” program launched by Deputy
Commissioner Glenn Sklar encourages employees within the Office of Disability
Adjudication and Review to raise concerns about fraud, waste or abuse to the OIG.
Complaints to OIG can be anonymous.

For years, the Agency continued to deny a number of allegations made by
whistieblowers that were eventually proven in the Committee’s Report. It was not
until the Committee started investigating that the Agency began to address the
problems. Please explain how you can assure the American public this type of
misconduct and failure of management to punish it will not happen again?

As | explained above, my office began to investigate this matter prior to the Committee’s
involvement. Moving forward, the agency will continue to review data and information
from available sources for anomalies or other issues. The agency then will continue to
investigate any anomalies or allegations of wrongdoing, and take any necessary action.
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15. Please explain what Congress can do to help the Agency strengthen its program
integrity efforts.

We are best able to accomplish our program mission and provide excellent stewardship
when Congress invests in us with sufficient funding. The Consolidated Appropriations
Act, 2014, which the President signed on January 17, will provide us with $11.697 billion
for our Limitation on Administrative Expenses account, including $1.197 billion for
program integrity work. The $1.197 billion for program integrity is the same level
authorized by the Budget Control Act of 2011 (BCA). This funding will give us the
ability to complete more CDRs, allowing us to save billions of taxpayer dollars, and set
the stage to complete even more CDRs in FY 2015.

Moreover, the FY 2015 President’s Budget includes full funding of the BCA level of
program integrity work in FY 2015. Additionally, beginning in FY 2016, the budget
includes a legislative proposal that would provide a dependable source of mandatory
funding to significantly ramp up our program integrity work. These mandatory funds
would replace the discretionary cap adjustments authorized by the BCA. These funds
would be reflected in a new account, the Program Integrity Administrative Expenses
account, which would be separate, and in addition to, our Limitation on Administrative
Expenses account. The program integrity funds would be available for two years,
providing us with the flexibility (o aggressively hire and train staff to support the
processing of more program integrity work. We encourage you to support this proposal.
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Questions for the Record
Submitted to the Hon. Frank A. Cristaudo
For the October 7, 2013 Hearing
On the Disability Hearing Process

Questions from Senator Tom Coburn

1. Exhibit No. 12 to the Committee’s Report is an email exchange between you and
Judge Andrus from June 2002 regarding Judge Daugherty’s inapprepriate
approval of Mr, Conn’s cases. That email also documents an inappropriate
personal friendship between the two men.

Exhibit No. 12 to the Committee’s Report is an email exchange between Judge Andrus
and me regarding Judge Daugherty canceling hearings in Prestonburg, and about the
potential appearance of a conflict of interest between Judge Andrus and Eric Conn.

a. Please explain when you first learned of Judge Daugherty’s practice of
assigning Mr. Conn’s cases to himself for approval.

1 was not aware that Judge Daugherty was assigning cases to himself. I believe the first
time | learned of Judge Daugherty assigning cases to himself was after the Wall Street
Journal article.

b. Please explain when you first learned that Judge Andrus and Mr. Conn were
socializing outside of the hearing room.

I do not recall the specific time when I first leamed that Judge Andrus might have been
socializing with Eric Conn. According to the exhibits to the Committee’s Report, Judge
Daugherty informed me of potential socialization between Judge Andrus and Eric Conn
in June 2002. [ counseled Judge Andrus about socializing with Eric Conn and, after that
instance, | do not recall receiving any complaints about a potential improper relationship
between Judge Andrus and Eric Conn.

¢, Were you surprised to find yourself having problems not only with Judge
Daugherty, but also his supervisor, Judge Andrus, at the same time?

1 was not surprised that a potential issue with Judge Daugherty and a potential issue with
Judge Andrus arose in close proximity, as at times we deal with more than one issue at a
time in the same office.
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2. Exhibit No. 38 to the Committee’s Report is an email exchange between you and
Valerie Loughran, nearly a year later in May 2003. Ms. Loughran, a colleague of
yours at the regional level, asked you, “[w]hy does Andrus keep bringing stuff up on
Daugherty and never follow through on aay of it?”

Exhibit No. 38 to the Committee’s Report is an email chain that contains the following:
1) a lengthy email from Judge Andrus to me; 2) an email from me to Ms. Loughran and
other employees in the Philadelphia Regional Office forwarding Judge Andrus’ email;
and 3) an email from Ms. Loughran to me asking why Judge Andrus “keep(s] bringing up
stuff on Daugherty and never follow[ing] through on any of it” and expressing her
thought that she was “getting tired of” Judge Andrus,

a. Please explain the basis for Ms. Loughran’s frustration with Judge Andrus,
She appears to be referencing a long history of similar problems with Judge
Andrus.

I cannot explain the exact basis for Ms. Loughran’s frustration with Judge Andrus.

To the best of my recollection, the first time Judge Andrus brought to my attention the
issue of Judge Daugherty canceling hearings was in June 2002. I reported the matter
through my chain of command and formally sought discipline for Judge Daugherty’s
conduct. Thereafter, the Deputy Chief Administrative Law Judge directed me to conduct
a “bias and unfair hearing inquiry” regarding this matter, Following the process in place,
I then directed Judge Andrus to investigate the matter and to explore the reasons behind
Judge Daugherty canceling his hearings. Exhibit No. 38 was Judge Andrus’ report to me
outlining the results of his investigation.

b. Did you have any other conversations with Ms, Loughran regarding Judge
Andrus and his handling of Judge Daugherty?

I do not recall specifically, but I likely did have other conversations with Ms. Loughran
regarding Judge Andrus’ handling of potential time and attendance problems with Judge
Daugherty. Weekly, she and I met with our Regional Attorney, the Office of the General
Counsel, and the Regional Commissioner’s Labor-Management and Employee Relations
expert, to discuss these kinds of issues and the course of action we would take.

c. Please explain when you first received complaints about the way Judge
Andrus was handling allegations regarding Judge Daugherty’s misconduct.

Other than perhaps in our weekly discussions noted above, I do not recall receiving
specific “complaints about the way Judge Andrus was handling allegations regarding
Judge Daugherty’s misconduct.” I likely did discuss Judge Andrus’ handling of the
allegations of Judge Daugherty’s time and attendance issues with Ms. Loughran and the
others noted above in our weekly discussions.
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d. Please explain whether other Administrative Law Judges (“ALJs™)
complained to you about Judge Andrus’s handling of Judge Daugherty.

I do not recall any administrative law judges complaining to me about “Judge Andrus’s
handling of Judge Daugherty.” However, I believe one or more of the other ALJs in the
office did complain about Judge Daugherty’s compliance with the time and attendance
rules. [ took these complaints seriously and asked Judge Andrus to investigate them.

3. Exhibit No. 61 to the Committee’s Report is an email from April 2005 regarding
Judge Daugherty’s time and attendance problems. You wrote, “I have directed
Judge Andrus ob several occasions to take care of this. He is either unwilling or
unable to handle the situation.” This email is dated three years after serious
problems were known about Judge Daugherty.

In June 2002, I became aware of allegations that Judge Daugherty was signing in and
then leaving the hearing oftice without accounting for his absence. 1instructed Judge
Andrus to investigate these allegations. After another allegation that Judge Daugherty
was signing in and leaving the hearing office, [ directed Judge Andrus to speak with
Judge Daugherty about his potential violation of the time and attendance rules.

In November 2002, I directed Judge Andrus to advise me of Judge Daugherty’s
compliance with the time and attendance rules and reminded him that the agency could
take action only if there were documented instances of time and attendance abuse.

a. Please explain why you did not take any action to suspend or fire Judge
Daugherty during those three years, even after you knew Judge Andrus was
not “handlfing] the situation.”

As Regional Chief ALJ, T did not have authority to “suspend or fire” an ALJ, or to seek
authorization from the Merit Systems Protection Board (MSPB) to do so. Nor could
those with the authority to seek authorization from the MSPB to “suspend or fire” do so
without supporting documentation. After my instructions to Judge Andrus in 2002, I was
not aware of any further allegations regarding potential time and attendance abuse by
Judge Daugherty until 2005.

b. Please explain what more, if anything, you helieve could have been done from
2002-2005 to address Judge Daugherty and Judge Andrus’s actions.

I directed Judge Andrus to investigate allegations of misconduct by Judge Daugherty and
reminded him that Judge Daugherty could not be disciplined without adequate
documentation. I also advised my chain of command about the allegations of Judge
Daugherty’s misconduct including his canceling of hearings and alleged time and
attendance abuse. In April 2005, I again leamned of allegations regarding Judge
Daugherty signing in and then leaving the hearing office. I again directed Judge Andrus
to investigate these allegations and to report his findings. In June 2005, Judge Andrus
reported that he had conducted an investigation and determined that Judge Daugherty had
forgotten to sign in and then went back to the sign in sheet and signed in for the time he
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arrived at the office. Judge Andrus advised me that he reminded Judge Daugherty about
the importance of accurately signing in and out on the time sheet. After 2005, [ did not
learn of any further issues with regard to Judge Daugherty’s time and attendance.

When I leamed of potential misconduct by Judge Daugherty, I followed agency policy
and took steps to address it. When I leamned that Judge Daugherty had cancelled hearings
and instead issued on-the-record decisions, I requested, through my chain of command,
that Judge Daugherty be disciplined. When I learned of allegations regarding Judge
Daugherty signing in and then leaving the hearing office, [ directed Judge Andrus to look
into those allegations and to document his findings. If the allegations were confirmed, |
would have requested that Judge Daugherty be disciplined, like [ did when [ leamned that
Judge Daugherty had inappropriately cancelied hearings. I advised my chain of
command of the allegations of time and attendance abuse by Judge Daugherty. [ also
asked the Office of the Inspector General to investigate the allegations but they declined
because of lack of resources.

With regard to Judge Andrus, I was not aware that he engaged in any misconduct. While
1 believed he could have been more proactive with regard to the allegations about Judge
Daugherty’s time and attendance, [ could not recommend his removal from his position
as Hearing Office Chief ALJ (HOCALJ) without substantial justification. At that time, if
an RCALJ wanted to have a HOCALJ removed, the RCALY would have to recommend
removal to the Chief ALJ who could either adopt or deny the recommendation.

¢. Please explain what more if anything, the Agency could have done from
2002-2005 to address Judge Daugherty and Judge Andrus’s actions.

Please see my response to 3b.

4. I understand the Administrative Procedure Act, which gives ALJ’s “gualified
judicial independence” can be an impediment to disciplining ALJs. How did
qualified judicial independence create a barrier for you in dealing with Judges
Daugherty and Andrus?

In my opinion, qualified decisional independence did not create “a barrier” for dealing
with Judges Daugherty and Andrus in regard to the issues noted above about canceling
hearings or alleged time and attendance abuse. Qualified decisional independence does
not allow an ALJ to ignore the agency’s policies or to engage in misconduct. Under the
Administrative Procedure Act, however, in order to suspend or remove an ALJ (unlike
other Federal employees), the agency must file a formal complaint with the MSPB and
prove, after a full adversarial hearing, that there is good cause for taking the action.

I have testified at a number of these hearings in support of the agency’s disciplinary
charges.
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5. Plcase explain what Congress can do to heip the Agency strengthen its program
integrity efforts.

We are best able to accomplish our program mission and provide excellent stewardship
when Congress invests in us with sufficient funding. I understand that the Consolidated
Appropriations Act of 2014 fully funded program integrity work at the level established
in the Budget Control Act of 2011 (BCA). The FY 2015 President’s Budget proposes
additional funding at the BCA level in FY 2015, as well as a legislative proposal creating
mandatory funding for the agency’s program integrity work beginning in FY 2016. I
concur in Chief Administrative Law Judge Bice’s response regarding those matters.
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1.

Questions for the Record
Submitted to Hon. Patricia A. Jonas
For the October 7,2013 Hearing
On the Disability Hearing Process

Questions from Senator Tom Coburn

You testified in front of the Committee last year regarding the report released by
the Minority Staff of the Permanent Subcommittee on Investigations. '

That investigation reviewed 300 randomly selected case files for claimants in three
different counties. In both the 2012 Report and the recent Huntington Office of
Disability and Review (“ODAR™) Report, we found that Administrative Law Judges
(“ALJs”) relied on questionable medical evidence.

Piease explain whether you believe problems with reliance on questionable medical
evidence are more widespread than people realize.

The fundamental rules of the Social Security program provide that individuals applying
for a benefit must establish by a preponderance of the evidence that they are eligible for
those benefits. In order to prove that they are disabled, the individual must bring to the
agency’s attention any information the agency can use to reach conclusions about the
impairment and its effect on the ability to work on a sustained basis. The information
that the claimant submits may be supplemented by other relevant evidence that is
developed by the agency. A variety of medical evidence types are considered in
determining whether an individual is disabled. This includes objective medical evidence,
other evidence from medical sources, statements regarding the claimants® activities,
impairments and restrictions, and opinions from State Agency medical and psychological
consultants based on their review of the evidence. Testimony from medical and
vocational experts who have reviewed the record may also be considered. In addition, if
the evidence that the individual submits appears incomplete or inconsistent, the agency
may obtain an examination in order to gather more information to assist in making a
determination or decision on the claim. While agency rules permit all evidence provided
or obtained, including incomplete or inconsistent evidence, to be considered in making
the decision, such evidence must be evaluated pursuant to agency rules. An adjudicator
when making a disability decision should rely upon no single piece of evidence, but
rather, should rely upon the record as a whole. For example, Exhibit A-2 of the October
7, 2013 Senate Report (Decision by ALJ Andrew Chwalibog) provides a good example
of how an ALJ followed Social Security policy when evaluating a medical report and
opinion submitted by the representative (report from Dr. Herr) along with other
information. Similar examples in which the medical evidence was properly evaluated
were cited in the September 2012 Minority Staff Report (pages 127 — 132).

In contrast fo cases in which incomplete or inconsistent evidence is submitted, there are
circumstances in which a document is of questionable validity that potentially may result
in a finding of fraud or similar fault. Guidance is provided to our employees to look for
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signs of these types of “questionable medical evidence,” and all employees receive
annual fraud awareness reminders. Additionally, there is an established process to
forward fraud allegations to the Office of the Inspector General (OIG), which is
responsible for fraud investigations and recommending cases to the United States
Attorney’s Office for possible prosecution. Our employees have been key to the
identification and referral of possible fraud or similar fault in recent highly publicized
OIG investigations,

We take assertions of fraud or similar fault very seriously, and continuc to make
important strides in protecting the program and taxpayers from these problems.

The incidence of fraud tied to ALJs who willfully do not follow policy is minimal in
terms of the scope of the program.

In my experience, most claimant representatives try to do their best for their clients
within the scope of the law and our rules. As an example, in the June 2013 hearing
before the House Oversight & Government Reform Subcommittee on Energy Policy,
Healthcare and Entitlements, National Organization of Social Security Claimants’
Representative’s Tom Sutton commented that in their role as fiduciaries for their clients,
he and his firm encourage those claimants who can work to do so because they are better
off financially when employed. Also in my experience, most agency employees follow
our rules and those who do not, do so because the rules and case scenarios can be
complex and expertise must be developed, not because they desire to defraud the
program. For this reason, the Office of Appellate Operations works closely with our
colleagues to identify error reasons and deliver relevant training.

With a program of this size, we realize there will always be individuals who try to
perpetrate fraud, and we have zero tolerance for fraud, as even a small amount can result
in big dollars. Therefore, when my staff identifies any potentially fraudulent situations,
they refer them to the O1G. The agency also studied the report from the Administrative
Conference of the United States and developed a proposal to require that claimants
submit all evidence, not just evidence in support of a claim. After carefully studying the
report and conducting internal analyses, on February 20, 2014, we published a Notice of
Proposed Rulemaking that proposed to revise our regulations to require claimants to
inform us about or to submit all medical evidence known to them that relates to their
disability claim--both favorable and unfavorable. This requirement would be subject to
two exceptions, which are for attorney-client privilege and attomey work product.

We would also extend the protections afforded by these privileges to non-attomney
representatives.

b. Please explain how you believe pressure from the Social Security Administration
(the “Ageney”) to produce 500-700 cases per year was a contributing factor in what
happened in the Huntington ODAR.

ALlJs are senior-level employees receiving compensation consistent with an expectation
that they can handle complex work in a productive environment with support from four
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or five hearing office employees. It is reasonable for the American public to expect ALIs
to be fully engaged.

The former situation in the Huntington hearing office was the product of fraud or similar
fault centered on an individual ALJ and cannot be attributed to the 500 — 700 case
disposition request. Our data reflect that there are a large percentage of ALJs who issue
more than 500 legally sufficient, policy compliant decisions per year.

2. You were in the unique position of working directly with Judge Daugherty in the
Huntington ODAR before being promoted to agency leadership at which point you
referred to Judge Daugherty as “intellectually lazy.” See Committee Report Ex. 5.
Please explain your impression of Judge Daugherty from your experience working
with him in the Huntington ODAR.

[ was the supervisory attorney advisor in the Huntington hearing office when Judge
Daugherty was assigned there in 1990 afler he completed new ALJ training. He
appropriately cooperated with management in scheduling and holding hearings, preparing
written instructions for the decision writers and reviewing cases. He attended training
conducted within the hearing office. The disability program rules, however, are complex,
encompassing the Social Security Act, regulations, Rulings, and policies. My experience
was that even after training, new ALJs would have numerous discussions with other ALJs
and with the decision writers in the office regarding the application of these various,
governing mandates, My observation was that once Judge Daugherty was aware of the
broad agency policy he did not demonstrate similar interest in discussing the details about
the application of these mandates in individual cases. My impression was that he was
satisfied with the minimum information necessary. During my tenure in the Huntington
hearing office, it did not appear to me that he deliberately failed to follow agency
mandates in the preparation or issuance of his decisions.

3. Please explain what actions you could have taken to stop Judge Daugherty or other
ALJs like him when you were promaoted to your current position.

My current position is Executive Director of the Office of Appellate Operations (OAQ)
and the Deputy Chair of the Appeals Council (AC). When a claimant disagrees with an
ALJ decision (generally a denial or a partially favorable allowance), the claimant may file
a request for review with the AC. The AC appropriately may decide to deny the request
for review, dismiss the request for review, or grant the request for review. If the AC
grants a claimant’s request for review, after such review the AC will either remand the
case for further development/proceedings at the ALJ level or issue a decision.

The Social Security regulations also authorize the AC to review certain cases on our own-
motion, before a claimant is paid benefits. However, the regulations prohibit the AC
from selecting a case for own-motion review based either on the identity of the ALJ or
the hearing office. If a case is selected for own-motion review, the AC also can either
remand the case for further development or issue a decision. In 2010, we began the
operation of the Division of Quality (DQ) in the AC and began to randomly select
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favorable decisions for possible own-motion review pursuant to agency regulations.
Several of ALJ Daugherty’s decisions came to us from this random sample review, and
our staff began to identify a pattern that would warrant further review. Ultimately, we
conducted a focused review of the decisions from several of the Huntington ALJs that
allowed us to identify anomalies (duplications, copy and paste language) in the medical
reports that were provided and in the repeated boilerplate language used by ALJ
Daugherty in his decisions.

Under agency regulations, a focused review may be conducted after effectuation of the
decision. The information collected and assessed during a focused review appropriately
varies from review to review. When conducting a focused review of an individual ALJ,
the DQ uses survey protocols to collect information during its review of a random sample
of cases and to obtain an overall picture of the cases under review. If DQ identifies a
concern, it conducts a more in-depth review. DQ reports its concerns from focused
reviews to an executive management board that determines a course of action, including
training and mentoring for an ALJ. The focused review information is later shared with
the individual ALJ, and an individualized training plan is developed to address the
specific area of policy non-compliance.

When the AC identifies a pattern that suggests misunderstanding or misapplication of a
policy by a number of ALIJs, we work with our colleagues to develop training for all
ALJs, Since 2012, ODAR adjudicators have received training in complex areas including
assessing credibility, evaluating medical source statements, Residual Functional
Capacities (RFCs), and dismissals. We will continue training in FY 2014 to cover topics
such as drug addiction and aleoholism, child disability, and articulating the RFC.

In addition to training, ALJs receive individual feedback about their remanded decisions
and how they are doing compared to other ALJs via a tool called “How MI Doing?”.
The “How MI Doing?” tool gives adjudicators extensive information about remands,
including the reasons for remand and information on performance in relation to other
ALlJs in the office, region, and nation. We currently are developing training modules
related to each of the identified reasons for remands that we will link to the “How MI
Doing?” tool. This will allow an ALJ immediate access to training materials regarding
the issues set forth in a remand order.

Additionally, when a review identifies a policy related issue that is applied inconsistently
by a significant number of adjudicators or by the Federal courts, we evaluate whether
there is 2 misunderstanding of the policy or whether a policy clarification is needed.
When errors appear to be based on a misunderstanding of the policy, we will recommend
focused training on the issue or will make the necessary policy clarifications in sub-
regulatory guidance. When the policy itself appears to be the issue, we will work with
other components to address the necessary policy change.

Moreover, if AC review reveals issues of possible fraud or similar fault, the AC
appropriately refers those matters to the OIG for further investigation. Regarding ALJ



162

Enclosure — Page 5 — The Honorable Thomas R. Carper — Questions for the Record

Daugherty, when AC review revealed anomalies in decisions he issued, ] appropriately
referred the matter to OIG.

For many years, OAO did not receive enough resources to handle these types of quality
reviews. Rather, OAO by necessity had to focus on mandatory, claimant-driven
workloads like requests for AC review and Federal court cases. OAO’s remands on
claimants’ requests for review do provide feedback to ALJs. However, the quality
reviews described above are essential to identifying anomalies that may alert us to
circumstances such as the former situation in the Huntington hearing office, including
situations where our adjudicators inadvertently misapply policy and are in need of
focused training. Quality reviews like those described above identified anomalies in ALJ
Daugherty’s decisions, and these anomalies were reported to the Office of the Inspector
General. With continued funding, the agency will be able to maintain and enhance
quality review initiatives.

4. In all of Judge Daugherty’s opinions, he would use boilerplate language to dismiss
the opinion of every doctor but those provided by Mr. Conn. Nor did Judge
Daugherty ever consider the previous two cases the Agency decided unfavorably at
significant expense.

a. What steps should the Agency take to ensure proper review by ALJs of prior
Agency decisions?

When the agency receives a new disability claim, it generally is sent to a State disability
determination service (DDS) to develop the record regarding the claim and make an
initial determination of whether the individual is disabled. We rely upon the 54 State and
territorial DDSs to develop medical evidence and initially determine whether claimants
are disabled (or whether program beneficiaries continue to be disabled). If the claimant
is dissatisfied with the initial disability determination, agency regulations provide for up
to three levels of administrative review. Generally, a claimant can ask the DDS to
reconsider the claim. If denied at the reconsideration level, then the claimant may seek a
hearing before an ALJ. If denied again at the ALJ level, then a claimant may request a
review by our AC. If the AC denies the request for review (or if the AC grants the
request and issues a decision), the claimant may appeal to Federal district court.

Social Security policy requires ALJs and the AC to consider the medical opinions of the
DDS physicians who participated in making the initial and reconsideration
determinations.

However, under agency regulations, ALJs conduct de novo hearings; in other words, they
may consider or develop new evidence, and they are not bound by DDS decisions.
Additionally, in most cases the ALJ has received additional medical evidence and has
heard testimony from the claimant and possibly one or more expert witnesses before
issuing a decision. Quality reviews identify ALJs who do not follow agency policies,
with or without intent.
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b. Please explain whether the Agency should be required to provide a more robust
written decision for its denials at the initial level and at DDS.

As an ongoing effort to improve our service to the American public, we took steps at the
DDS level to improve the quality and consistency of our disability claims process.

For example, we developed the electronic Claims Analysis Tool, or eCAT. eCAT isa
policy compliant, web-based application designed to assist DDS adjudicators in their
decision-making process. The tool aids in documenting, analyzing, and adjudicating the
disability claim according to agency regulations. All DDS adjudicators must use eCAT.
The eCAT tool also produces the “Disability Determination Explanation” (DDE), which
is a detailed record of the pertinent documentation and analysis necessary to support the
determination. This record, which is uploaded to the claimant’s electronic folder, enables
the ALJ to understand the DDS examiners’ actions and conclusions throughout the
development and adjudication of the claim at the first two administrative levels.

This DDE, consequently, is a part of the record considered by the ALJ.

¢. Please describe any other changes the Agency has implemented since the
misconduct at Huntington ODAR came to light that will ensure previous Agency
decisions are not ignored.

In addition to other changes and improvements, in the past several years the agency has
developed a robust and sophisticated data analysis and feedback process. This process
captures key claims data, visualizes the results, and delivers feedback for further analysis.
This data-based feedback has helped the agency and adjudicators increase policy
compliance, dramatically reducing errors in claim determinations. At the end of my
answers, [ have attached a report that elaborates on the ways we use these data.

Further, in 2010, we established the DQ within OAQ. In its first three years, the DQ
implemented the random sample case selection provisions of the regulations which
permitted the DQ to consider a random sample of unappealed hearing decisions for
possible own-motion review. These reviews address concerns in particular claims, but
they also support consistent, legally sufficient, and policy compliant decision-making
throughout the disability adjudication process. This is possible by analyzing the
adjudication of each case beginning with the initial application, collecting concrete data
about recurrent issues in decision-making, making suggestions for improvements in
policies and procedures, and identifying training opportunities for adjudicators and other
agency employees involved in the adjudication process.

While we did not implement DQ in response to the former situation in the Huntington
hearing office, I raise it in answer to your question because the work we are doing
uncovered anomalies in that office, and we appropriately conveyed that information to
the OIG. Although DQ’s work is a relatively new process, it is evolving as we hoped it
would. As is the case with any major implementation, we are continuing to refine and
improve how we handle this work.
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Additionally, Deputy Commissioner Glenn Sklar is emphasizing the message to
employees who see something to say or do something about it. As an example of this
reinforced message, I sent an email to employees explaining what the New York DDS
employees observed regarding specific anomalies on disability applications from former
New York City firefighters and police officers, and how these observations led to the
OIG investigation and the current legal actions. The more we empower our employees to
know what to look for and what.to do about concems, the stronger our program becomes.

5. Itis my understanding the Agency’s Division of Quality was created in 2010,

a. Please explain whether the Agency’s past policy to review only unfavorable
cases at the appeliate level created an incentive to approve cases, since
approved cases are not reviewed.

The agency has never had a policy to review only unfavorable cases. In fact, the agency
has reviewed favorable decisions consistently over the years, but in much smaller
numbers than the review of unfavorable cases., This was necessary because agency
regulations accord each claimant the right to request AC review of an unfavorable
decision, and the agency usually devoted most of our resources to that workload.

Thus, the claimant’s request for review has always been a mandatory workload for
purposes of the agency’s budget. The pre-effectuation review of favorable cases, except
in rare circumstances, has been discretionary insofar as the number of cases reviewed.
Although more unfavorable cases, by necessity, are reviewed by the AC, it does not
appear that AC review created an incentive to approve cases.

b. Please explain why the Division of Quality was created and provide an
update on the program’s effectiveness.

The DQ was created to provide a more extensive quality review of hearing decisions
without regard to whether the claimant wished to file an appeal. Thus far, the reviews
have centered on favorable decisions. The chief purposes of the reviews are to correct
decisions that are unsupported, to provide quality feedback through individual remand
orders, and to provide improved training and policy guidance for all adjudicators.

The reviews also enable the agency to uncover and address anomalies in adjudication
determinations.

DQ’s work gives a more in-depth and detailed insight into whether adjudicators and
offices are making policy compliant determinations and also reveals information about
third party participants that informs the agency about how our polices are working,
DQ’s work also uncovers anomalies that we appropriately report to the OIG.
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¢. Since the Division of Quality’s inception, how many quality reviews has the
Division of Quality performed on cases that were grants or partial grants of
disahility benefits and accordingly net appealed by a claimant?

In fiscal year (FY) 2011, the DQ reviewed 3,692 favorable or partially favorable cases
under our regulatory random sample authority (20 CFR 404.969(b)(1)/416.1496(b)(1);
in FY 2012 DQ reviewed 7,009 favorable or partially favorable cases under this
authority; and in FY 2013, DQ reviewed 6,167 favorable or partially favorable cases
under this authority.

6. Please explain what Congress can do to help the Agency strengthen its program
integrity efforts.

We are best able to accomplish our program mission and provide excellent stewardship
when Congress invests in us with sufficient funding. I understand that the Consolidated
Appropriations Act of 2014 fully funded program integrity work at the level established
in the Budget Control Act of 2011 (BCA). The FY 2015 President’s Budget proposes
additional funding at the BCA level in FY 2015, as well as a legislative proposal creating
mandatory funding for the agency’s program integrity work beginning in FY 2016.

I concur in Chief Administrative Law Judge Bice’s response regarding those matters.



166

NATIONAL ORGANIZATION OF
SOCIAL SECURITY CLAIMANTS’ REPRESENTATIVES
(NOSSCR)

560 Sylvan Avenue « Englewood Cliffs, NJ 07632
Telephone: (201) 567- 4228 » Fax: (201) 567-1542 » email: NOSSCR@nosscr.org

President
Cynthia Berger

Executive Director
Barbara R. Silverstone

Written Statement for the Record
on behalf of the
National Organization of Social Security Claimants’ Representatives

Hearing on:

Social Security Disability Benefits: Did a Group of Judges, Doctors, and
Lawyers Abuse Programs for the Country's Most Vulnerable?

U.S. Senate Committee on Homeland Security & Governmental Affairs

October 7, 2013

* * *

Founded in 1979, NOSSCR is a professional association of attorneys and other advocates
who represent individuals seeking Social Security Disability Insurance (SSDI) and
Supplemental Security Income (SSI) disability benefits. NOSSCR members represent
individuals with disabilities in proceedings at all SSA administrative levels, but primarily
at the hearing level, and also in Federal court. NOSSCR is a national organization with a
current membership of more than 4,000 members from the private and public sectors and
is committed to the highest quality legal representation for claimants.

Our Social Security system provides peace of mind for all Americans. Not only does it
provide the foundation for a secure retirement -- it also protects nearly all American
workers and their families against the eventuality of a severe disability or illness that
prevents substantial work. This peace of mind is all the more important because the
alternatives are limited: fewer than 1 in 3 private sector workers has long term disability
insurance through their employer, and such plans are often less adequate than under
Social Security.’ Social Security’s disability programs provide vital economic security, as
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well as access to health care for individuals whose impairments are so severe that they
preclude substantial, gainful work. These income support programs are an integral
component of our nation’s Social Security system, reflecting the core American value of
assisting those in need. We appreciate your interest in and attention to these critical
programs.

The allegations examined in the October 7, 2013, hearing and detailed in the
Committee’s report released in conjunction with that hearing, regarding alleged concerted
fraudulent actions by an attorney and a former Administrative Law Judge (ALJ), are
extremely troubling and should be vigorously pursued. If true, we condemn the alleged
actions and encourage that all individuals involved be brought to justice.

It is important to emphasize that the Committee found no evidence that what was
uncovered in Huntington is more than an isolated incident. As noted by Committee
Chairman Tom Carper, “While we don't have any evidence that this is more than an
isolated case, one example of inappropriate actions of this nature is one too many. I am
encouraged that the Social Security Administration has already acknowledged many of
the issues raised by the investigation, and I understand that it has begun to implement
stronger reviews and other solutions.”

We believe that these allegations represent the actions of outliers and are not
representative of the thousands of claimants’ representatives and hundreds of ALJs who
work diligently and ethically to provide high quality service to claimants for disability
benefits. We join the Chairman in urging caution not to let an egregious case of
potentially unlawful behavior jeopardize the vital benefits of the millions of Americans
with significant disabilities and severe illnesses for whom these benefits are a vital
lifeline.

We condemn any misuse of the Social Security disability programs. We hold our
members to high ethical standards and enforce an annual ethics education requirement.
Any individual who seeks to abuse vital programs like the Social Security disability
programs does so at the expense of the millions of vulnerable beneficiaries for whom
benefits are a vital lifeline. We encourage anyone who suspects abuse of the Social
Security disability programs to report it to the Social Security Administration (SSA)
Office of Inspector General.

The Social Security Administration works hard to ensure program integrity, but it
requires adequate resources to do so. It has been deprived of the administrative resources
required to conduct necessary program integrity work for several years ~ and the recent
government shutdown has only stymied the agency further. Congress must provide SSA
with sufficient administrative resources to ensure that benefits are paid to the right
person, in the right amount, and at the right time — and to implement the array of critical
safeguards that exist in current law.
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SSA’s administrative budget is only about 1.4 percent of benefits paid out each year.
With the baby boomers entering retirement and their disability-prone years, SSA is
experiencing dramatic workload increases at a time of diminished funding and staff. Over
the last two years, Congress has appropriated $421 million less for SSA’s program
integrity efforts (such as medical and work Continuing Disability Reviews and Title XVI
redeterminations) than the Budget Contro! Act of 2011 authorized. Over the last three
years, SSA has received nearly $1 billion less for its Limitation on Administrative
Expenses (LAE) than the President’s request, and by the end of FY 2013 is expected to
lose over 11,000 employees since FY 2011,

Adequate LAE is essential to preventing service degradation and ensuring that SSA can
provide timely and accurate payments and perform necessary program integrity work,
including:

* Disability claims processing. Adequate resources support claims processing and
disability determinations at the initial levels so that the correct decision can be
made at the earliest point possible and unnecessary appeals can be avoided.
Inadequate staffing at field offices and state Disability Determination Services
(DDS) leads to increased workload at the hearing level. Disability claims may be
less thoroughly developed, leading to incorrect denials of benefits and more
appeals. Additionally, the significant progress made in recent years at the hearing
level in reducing average wait times until hearings and shrinking the disability
claims backlog, will be eroded due to the lack of needed resources.

* Pre-effectuation and continuance reviews" of DDS determinations. As
required by the Social Security Act, SSA conducts pre-effectuation reviews of at
least half of all DDS initial and reconsideration allowances for Title II (Social
Security) and Title XVI (Supplemental Security Income) adult disability benefits.
SSA also reviews a number of DDS Title Il Continuing Disability Review (CDR)
determinations that result in continuation of benefits. For every dollar spent in FY
2011 on these reviews SSA estimates a lifetime savings of about $11 in Title II
and Title XVI benefits.”

¢ Disability Determination Services quality review. SSA has implemented
multiple levels of quality review at the DDS level. For example, SSA requires all
DDSs to have an internal quality assurance function, and also operates an Office
of Quality Performance (OQP) which conducts quality assurance reviews of
samples of initial and reconsideration determinations of the DDSs.

* Review of Administrative Law Judge (ALJ) decisions in a manner consistent
with law. While ALIs have qualified decisional independence, they are required
to follow SSA laws, regulations and policies. SSA has implemented a quality
review process for ALJ decisions. In FY 2011, the SSA Office of Disability
Adjudication and Review (ODAR) established a new Quality Review (QR)
initiative and opened four new Branches in the Office of Appeliate Operations.
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The QR Branches review a computer-generated sample of unappealed favorable
ALJ decisions (over 7,000 in FY 2012), pre-effectuation, and then refer cases to
the Appeals Council for possible review. If the Appeals Council accepts review, it
can remand or issue “corrective” decisions, which may involve changing the
favorable ALJ decision to a “partially” favorable decision or to an unfavorable
decision. There is also some post-effectuation review of ALJ decisions. While
these ALJ decisions cannot be changed, post-effectuation review enables targeted
examination of compliance with agency policies and policy guidance and
additional training as needed to ensure high quality decision-making.

CDRs and redeterminations. To ensure that benefits are paid only as long as the
individual remains eligible, SSA is required by law to conduct continuing
disability reviews (CDR) in all cases where the beneficiary’s condition is
expected to improve, or where improvement is considered possible, to ensure that
benefits are paid only as long as the individual remains eligible. SSA estimates
that every $1 spent on medical CDRs saves the federal government $9, but reports
a current backlog of 1.3 million CDRs.” SSA also requires resources to conduct
work CDRs for beneficiaries whose earnings suggest that they may no longer be
eligible for benefits, as well as annual redeterminations for all Title XV
beneficiaries to ensure continued income and resource eligibility.

Cooperative Disability Investigations (CDI). SSA and the Office of the
Inspector General (OIG) jointly established the CDI Program in 1998. Twenty-
five CDI units across the U.S. investigate individual disability applicants and
beneficiaries, as well as potential third parties who are alleged to facilitate
disability fraud. SSA or DDS personnel make referrals to a CDI unit for
investigation, and CDI units also accept reports from the public via a toll-free
telephone hotline and an online web form. Investigations uncovering fraud or
attempted fraud can result in a denial, suspension, or termination of benefits, civil
or criminal prosecution, and/or imposition of civil monetary penalties, and/or
sanctions on claimant representatives for violation of SSA’s ethical standards.
Since the program’s inception in FY 1998, CDI efforts have resulted in $2.2
billion in projected savings to SSA’s disability programs.”

Disability Fraud Pilot. In July 2013, SSA and the OIG established a pilot project
to detect and investigate allegations of “facilitator fraud.” Operating as an
extension of the CDI program, the pilot includes an SSA Associate Chief
Administrative Law Judge, a Deputy Assistant Inspector General for
Investigations, and additional OIG investigative and audit personnel. The program
employs a variety of means, including data mining, to identify and root out any
potential efforts involving doctors, lawyers, judges, and/or other middlemen to
defraud SSA.
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In conclusion, the Social Security disability programs provide vital and much-needed
economic security and access to healthcare for millions of Americans whose impairments
are so severe that they preclude substantial work. We appreciate the Committee’s interest
in and attention to these vital programs.

! Department of Labor Bureau of Labor Statistics, Employee Benefits Survey, Table 16. Insurance benefits:
Access, participation, and takeup rates, civilian workers, National Compensation Survey, March 2012;
http://www bls.gov/ncs/ebs/benefits/2012/ownership/civilian/table12a.htm.

i “Pre-effectuation” refers to reviews conducted before benefits are authorized to be paid. Accordingly,
“continuance reviews” and “post-effectuation reviews” are conducted after benefit authorization.

i Social Security Administration, June 27, 2013, Annual Report on Social Security Pre-Effectuation
Reviews of Favorable State Disability Determinations, Fiscal Year 2011.

¥ Beatrice Disman, Regional Commissioner, New York Region, Social Security Administration, Statement
for the Record, September 19, 2013, House of Representatives, Committee on Ways and Means, Social
Security Subcommittee.

¥ The Hon. Patrick O’Carroll, Inspector General, Social Security Administration, Statement for the Record,
“Challenges Facing the Next SSA Commissioner,” April 26, 2013, before the House of Representatives,
Committee on Ways and Means, Social Security Subcommittee.
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HOW SOME LEGAL, MEDICAL, AND JUDICIAL
PROFESSIONALS ABUSED
SOCTAL SECURITY DISABILITY PROGRAMS FOR
THE COUNTRY’S MOST VULNERABLE:
A CASE STUDY OF THE CONN LAW FIRM

I. EXECUTIVE SUMMARY

In 1993, Eric Christopher Conn opened a legal practice in a small trailer
next door to his boyhood home in rural Eastern Kentucky. Located in
Stanville, Kentucky, along Highway 23, his office was two hours from
the closest major city and over an hour from the Social Security’s main
regional office in Huntington, West Virginia. Despite operating in a
sparsely populated town of 500, Mr. Conn would go on to build one of
the largest and most lucrative disability practices in the nation. A two-
year investigation of his actions representing claimants applying for
Social Security Disability Insurance (“SSDI”) and Supplemental
Security Income (“SSI™) benefits uncovered a raft of improper practices
by the Conn law firm to obtain disability benefits, inappropriate
collusion between Mr. Conn and a Social Security Administrative Law
Judge, and inept agency oversight which enabled the misconduct to
continue for years.

From the beginning, Mr. Conn focused his efforts primarily ~ and later
exclusively — on helping people onto the Social Security
Administration’s (“SSA”) disability program rolls. His knack for
navigating the program’s arcane rules, along with an aggressive
approach to marketing that included television, radio, and online
advertisements, drew thousands of clients to his office looking to obtain
benefits. At the height of his success in 2010, Mr. Conn employed
nearly 40 people and obtained more than $3.9 million in legal fees from
SSA, making him the agency’s third highest paid disability lawyer that
year. Today, the Eric C. Conn Law Complex is significantly larger than
the single trailer used twenty years earlier. Several interconnected
trailers now surround a main office building. A prominent feature of the
complex is a large replica of the Abraham Lincoln statute in the Lincoln
Memorial in Washington, D.C., which has become a local tourist
attraction used to recruit clients. Mr. Conn, referred to in some of his
advertisements as “Mr. Social Security,” used his law practice to exploit
key vulnerabilities in a critical federal safety net program and became
wealthy in the process.

Concern about Mr. Conn’s methods first surfaced publicly in May 2011,
when The Wall Street Journal published an article about his relationship
with David B. Daugherty, an Administrative Law Judge (“ALJ”) in the
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SSA’s regional Huntington, West Virginia Office of Disability
Adjudication and Review. In the years leading up to 2011, Judge
Daugherty had become one of the agency’s highest producing judges,
issuing more decisions each year than nearly all 1,500 of SSA’s other
judges. In some years, 40 percent of his caseload consisted of cases
represented by Mr. Conn — nearly all of which he approved for benefits.
Public airing of the details surrounding the unusual arrangement
between Judge Daugherty and Mr. Conn prompted top SSA officials to
request an investigation by the SSA Inspector General. Judge Daugherty
was also placed on administrative leave, after which he quickly resigned.

Unease with the relationship between Judge Daugherty and Mr. Conn
had begun years earlier, however, among those who worked with both
men on a day-to-day basis. Inside SSA’s Huntington Office of
Disability Adjudication and Review (“Huntington ODAR?™), some
noticed how Judge Daugherty gave Mr. Conn’s cases special treatment.
Whereas most judges held 15 to 20 randomly assigned hearings in a
week, each lasting an hour or more, Judge Daugherty scheduled as many
as 20 hearings for Mr. Conn’s clients in a single day, moving them
through in 15 minute increments. To ensure most of Mr. Conn’s cases
ended up before him, Judge Daugherty ignored the office’s rotational
assignment policy for new cases and personally assigned Mr, Conn’s
cases to himself. Where Conn cases had already been assigned to other
judges, the judge sometimes quietly reassigned them to his own docket
without mentioning the reassignments to others. Eventually, Judge
Daugherty stopped holding hearings for Mr. Conn’s cases altogether,
instead deciding them “on the record” in large numbers — and always
favorably. These troubling practices were brought to the attention of
Huntington’s Chief Administrative Law Judge, Charles Paul Andrus, but
he failed to stop them.

Inside Mr. Conn’s office, some of his employees grew increasingly
uncomfortable with his relationship to Judge Daugherty — also known to
many as “DB” — who assumed a central role in the law firm’s operations
and revenues. By 2011, Mr. Conn and Judge Daugherty had
collaborated on a scheme that enabled the judge to approve, in
assembly-line fashion, hundreds of clients for disability benefits using
manufactured medical evidence.

Since at least 2006, Judge Daugherty had a practice of coordinating with
Mr. Conn to create what was referred to as a “DB List,” which was a list
of Mr. Conn’s clients that the judge planned to approve for benefits that
month. After deciding which claimants would be on the month’s DB
List, Judge Daugherty personally telephoned Mr. Conn’s office,
provided the claimant list to one of Mr. Conn’s employees, and indicated
whether the claimants needed to provide additional medical evidence of

2
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a “mental” or “physical” ailment. Within days, Mr. Conn scheduled the
listed claimants to see one of the several doctors he paid to provide
medical assessments. These doctors almost invariably concluded that
the claimant was disabled. In most cases, the doctors simply signed and
dated a medical form which had been filled out ahead of time by Mr.
Conn’s office.

After receiving the medical forms he had requested, Judge Daugherty
overturned earlier agency denials and issued favorable decisions
awarding Mr. Conn’s clients disability benefits. The evidence indicates
that the entire process, from the time a Conn claimant requested a
hearing before an ALJ on a denied claim to the issuing of a favorable
decision by Judge Daugherty, took as little as 30 days. During the same
period, waiting times for claimants nationally, as well as others with
cases before the Huntington ODAR, averaged well over one year.
According to Mr, Conn’s former employees, word about the special
treatment of his cases spread far enough that prospective clients would
come to his office asking how they could get their cases heard by Judge

Daugherty.

After publication of the Wall Street Journal article in May 2011, SSA
instituted a number of reforms to correct the situation in Huntington,
including reinstituting the assignment of cases to all ALJ’s on a strict
rotational basis.

Mr. Conn, Judge Daugherty and Chief Judge Andrus also took steps in
reaction to the article. According to the testimony of former employees,
and corroborated by documentary evidence, Mr. Conn’s office
purchased several disposable prepaid cellular phones for the purpose of
allowing Mr. Conn and Judge Daugherty to talk. Mr. Conn
systematically destroyed several dozen of the Conn Law Office’s
computers, and hired a local shredding company to clear out a large
warehouse full of documents. Mr. Conn’s use of a shredding company
was the first time he had shredded such a large amount of firm
documents at one time, according to former employees and documents
reviewed by the Committee.

Additional evidence indicates that Mr. Conn and Judge Andrus devised a
plan to discredit an SSA employee suspected of blowing the whistle on
the Huntington office problems, Sarah Carver. According to former
Conn and SSA employees as well as a recorded SSA IG interview in
which Judge Andrus admitted his part, he and Mr. Conn worked together
to have video surveillance conducted of Ms. Carver on days when she
worked from home in an attempt to catch her violating the office’s
telework policies. After several unsuccessful attempts, according to the



180

employees, Mr. Conn, together with Judge Andrus, fabricated evidence
and sent it to her superiors.

In 2011, SSA placed Judge Daugherty on administrative leave, and he
later retired. The same year, SSA removed Judge Andrus from his
position as Chief ALJ, but allowed him to remain in the Huntington
office. In September 2013, SSA placed him on administrative leave
pending a removal action. Mr. Conn has continued to represent
claimants seeking disability benefits and has even opened a new office
in California.

While the everits that unfolded at SSA’s Huntington ODAR paint an
unappealing picture of corruption, fraud, and favoritism in that office,
they also call attention to the need for specific steps to be taken by the
Social Security disability programs to prevent this type of wrongdoing
from recurring.

a. Investigation Overview

In May 2013, the Social Security Trustees estimated the Social Security
Disability Trust Fund, which supports the SSDI program would be
exhausted by 2016 and only able to pay 80 percent of scheduled SSDI
benefits." As such, the Trustees “recommend[ed] that lawmakers
address the projected trust fund shortfalls in a timely way in order to
phase in necessary changes and give workers and beneficiaries time to
adjust to them.””

This report is the second in a series examining problems within the
Social Security SSDI and SSI disability programs and recommending
workable solutions for fixing and saving them. In September 2012, the
Minority Staff of the U.S. Senate Permanent Subcommittee on
Investigations issued the first report finding more than a quarter, or 25
percent, of 300 Social Security Administration (“SSA™) disability
decisions had “failed to properly address insufficient, contradictory, or
incomplete evidence.” Problems with the agency’s decision process
were particularly acute at the Administrative Law Judge (“ALJ”) level
of appeal. The Report’s findings corroborated a 2011 internal quality
review conducted by SSA that found on average nationwide, disability
decisions made by agency ALJs had errors or were insufficient 22

! The 2013 Annual Report of the Board of Trustees of the Federal Old-Age and Survivors
Insurance and Federal Disability Insurance Trust Funds,
?t_tp://www.ssa.gov/oact/tr/ZO 13/tr2013.pdf.

Id,
# Minority Staff Report, U.S. Senate Permanent Subcommittee on Investigations, Committee on
Homeland Security and Governmental Affairs, “Social Security Disability Programs: Improving
the Quality of Benefit Award Decisions,” September 13, 2012,
hy

«//www.hsgac.senate. gov/subcommittees/investications/hearings/social-security-
administrations-disability-programs.
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percent of the time.* The Report also made a number of
recommendations to improve the agency’s decision-making process.5

In the course of reviewing a broad spectrum of disability decisions for
the first report, information emerged that a few ALJs issued and
approved cases at levels far higher than their peers. One ALJ stood out.
Judge Daugherty in the Huntington office awarded disability benefits in
all but four of the 1,375 claims he decided in 2010.° The year before he
approved benefits in 1,410 cases, denying benefits in only five.” While
other ALJs issued an average of 500-700 decisions and approved 60
percent of them for benefits on average,’ Judge Daugherty issued nearly
three times as many and approved almost all of them.

The Committee initiated an investigation to evaluate how Judge
Daugherty was able to process so many cases and why, contrary to other
ALIJs, he awarded disability benefits in almost every case before him.
During the course of its work, the Committee also investigated the
allegations that Judge Daugherty had engaged in an improper
partnership with Mr. Conn. In conducting its two-year investigation, the
Committee obtained and reviewed thousands of pages of documents
from the Social Security Administration, the Conn law firm, and other
entities. It also interviewed current and former Social Security
Administration employees and ALJs as well as former employees of the
Conn Law Firm. Through his attorney, the Committee requested an
interview of Mr. Conn, but he declined to cooperate.

b. Findings
The Report makes the following findings of fact.

¢ Agency Backlog Plan Created Pressure for ALJs to Complete
Cases. In 2007, due to long wait times at the ALJ level of appeal, the
Social Security Administration instituted an ALJT hearing backlog
reduction plan. The plan focused on moving high volumes of cases
through the ALJ level quickly. Numerous ALJs and other SSA
employees told the Committee that this plan created significant
pressure to move cases as fast as possible.

¢ Daugherty Awarded More Than $2.5 Billion in Benefits in the
Last Years of His Career. Judge Daugherty moved an unusually

4 d.

°Id at 5-6.

: Information provided by the Social Security Administration.
d

¥ See generally, Social Security Administration, ALY Disposition Data,
hitpy/www.socialsecurity. gov/appeals/DataSets/archive/03_FY2010/03_September ALJ Disp
Data_FY2010.pdf

5
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large number of disability cases through the agency and awarded an
unusually high percentage of disability benefits. Over a nearly seven
year period, from 2005 to his retirement in mid-2011, Judge
Daugherty awarded disability benefits to 8,413 individuals, which
translates into about 1,200 cases per year and an estimated total award
of federal lifetime benefits exceeding $2.5 billion.”

¢ Judge Daugherty and Mr. Conn Engaged in Inappropriate
Collusive Efforts to Approve Benefits. Judge Daugherty worked
with Mr. Conn in inappropriate ways to approve a high volume of
cases submitted by the Conn Law Firm.

¢ Judge Provided “DB Lists” to Conn Law Firm. From at least June
2006 to July 2010, Judge Daugherty telephoned the Conn law firm
each month and identified a list of Mr. Conn’s disability claimants to
whom the judge planned to award benefits. Judge Daugherty also
indicated, for each listed claimant, whether he needed a “physical” or
“mental” opinion from a medical professional indicating the claimant
was disabled. Over the four year period reviewed, from 2006 to
2010, the monthly list identified between 14 and 52 disability
claimants each time for at least 1,823 claimants. Conn Law Firm
personnel referred to the monthly list as the “DB List” for David B.

Daugherty.

s Daugherty Assigned Himself Mr. Conn’s Cases. Judge Daugherty
assigned cases submitted by the Conn law firm to himself to decide,
at times awarding benefits in cases that had been officially assigned
to other ALJs in the Huntington ODAR.

e Daugherty Relied on Conn’s Doctors to Generate Medical
Evidence. Afier receiving the DB List, Mr. Conn’s office scheduled
appointments for the identified claimants with certain doctors favored
by the law firm. The Conn law firm provided several of those doctors
with physical or mental residual functional capacity (“RFC”) forms in
which the medical information was already filled out, and the doctors
signed the forms without making any changes. Frequently, these pre-
filled forms contained information that conflicted with other
information in the claimant’s case file.

e Jdentical Medical Evidence Used for Multiple Claimants. A
review of the RFC forms found that the Conn law firm supplied
certain doctors with 15 pre-filled versions of the physical RFC form

® This estimate based upon the Social Security Office of Inspector General’s determination that
each award of disability benefits costs $300,000 in federal lifetime benefits. See Social Security
Administration, Office of Inspector General, “Disability Fraud Probe Leads to Arrests in Puerto
Rico,” http://oig.ssa.gov/audits-and-investigations/investigations/disability-fraud-probe-leads-
arrests-puerto-rico.
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and five pre-filled versions of the mental RFC form for hundreds of
claimants. In almost all cases, only the names and Social Security
numbers on the forms differed. Of the forms reviewed, 97 described
the claimants as having the exact same limitations and contained no
unique medical or employment information specific to the claimant.
Because each individual has different abilities and ailments, and the
forms require a complex set of data, finding two RFCs exactly alike
should have statistically been an extremely rare occurrence.

Doctors Processed a Large Number of Patients in a Short Period
of Time. Some of the doctors examined the claimants in a “medical
suite” in the Conn law firm, spending as little as 15 minutes per
claimant and seeing up to 35 claimants in a day.

Key Doctors Had Suspect Credentials. Of the doctors used by the
Conn law firm to produce medical opinions for disability claimants,
two had their medical license suspended or revoked in another state.
Under SSA rules, a doctor with a suspended or revoked license could
not be used by the Social Security Administration to review a
disability case, but could still examine claimants at the request of a
claimant or outside attorney.

Judge Daugherty Wrote Questionable Decisions Relying on Mr.
Conn’s Doctors. A review of 110 case files for disability claimants
listed on the DB Lists found the vast majority to contain highly
questionable decisions. In all 110 cases, Judge Daugherty’s decisions
justified reversing the agency’s prior denial of disability benefits by
relying solely on the medical forms provided by the doctors procured
by the Conn law firm. All but two of the 110 cases used the agency’s
Medical-Vocational grid guidelines to award benefits.

Mr. Conn Obtained Millions in Attorney Fees Paid by SSA. From
cases on the DB Lists alone, over the four year period from 2006 to
2010, the Social Securit?r Administration paid Mr. Conn over $4.5
million in attorney fees.'® Social Security records show that,
altogether in 2010, Mr. Conn was the third highest paid disability law
firm in the country due to its receipt of over $3.9 million in attorney
fees from the Social Security Administration. In 2009, Mr. Conn
received a total of $3.5 million in attorney fees from the agency.

Mr. Conn Paid Doctors Substantial Fees for Evaluations. The
doctors used by Mr. Conn to evaluate his claimants were also paid

! Under SSA rules, attorney and claimant representatives may be awarded fees by the agency
using funds taken from back-pay benefits awarded to a claimant. An attorney or representative
can currently obtain as much as 25 percent of the back-pay awarded to a claimant, with a
maximum of $6,000 per claimant.
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substantial fees. A review of records found that, over the past six
years, Mr. Conn paid five doctors almost $2 million to provide
disability opinions for his claimants. Mr. Conn contracted with his
claimants to repay the fees given to the doctors to perform their
medical evaluations.

Daugherty Bank Records Show $96,000 in Unexplained Cash
Deposits. From 2003 to 2011, Judge Daugherty’s bank records
contain regularly occurring cash deposits totaling $69,800, the source
of which is unexplained in the judge’s financial disclosure forms.
From 2007 to 2011, his daughter’s bank records list similar cash
deposits totaling another $26,200. When asked about the $96,000 in
cash deposits, Judge Daugherty refused to explain their origin or the
source of the funds.

Huntington ODAR Became One of the Top Producing Offices.
During Judge Daugherty’s tenure, Huntington ODAR became one of
the fastest offices in the country in deciding disability cases. In 2010,
it had the second shortest average processing time at just 263 days.
The office ranked 12th out of 149 hearing offices in ALJ Dispositions
per day per ALT with each Huntington ODAR ALJ recorded as
processing 2.93 cases per day.

Judge Daugherty Violated Agency Attendance Policy. Judge
Daugherty was on several occasions found by SSA officials to have
violated the time and attendance policy in place for ALJs. Ona
regular basis, over a period of many years, he would arrive at work
and sign in, leave for the entire workday and then return at the end of
the day only to sign out. SSA never disciplined him for these
absences.

SSA Whistleblower Targeted by Huntington Chief Judge Andrus
and Eric Cenn. Following the public disclosure of Mr. Conn’s
relationship with Judge Daugherty, Huntington Chief ALJ Andrus
worked with Mr. Conn to discredit and retaliate against an SSA
employee suspected of leaking the information.

Judge Daugherty and Mr. Conn Communicated Using Disposable
Phones. Following the initiation of an investigation by the SSA
Office of Inspector General (“OIG™) and a news article on Judge
Daugherty approving a large number of Mr. Conn’s claimants, Mr.
Conn purchased disposable prepaid cellular phones to communicate
with Judge Daugherty.

Mr. Conn Destroyed Documents during an Investigation. After
talking with SSA OIG investigators, Mr. Conn contracted with a local

8
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shredding company to destroy over 26,000 pounds of documents, the
equivalent of 2.6 million sheets of paper. Former Conn law firm
personnel] asserted that he destroyed all hard copies of the DB Lists as
well as computer hard drives in his office.

o Huntington ODAR may have Destroyed Key Documents. Also
subsequent to initiation of the SSA QIG investigation, the Huntington
ODAR purchased four personal paper shredders for management and
Chief ALJ Andrus, even though it already had a contract in place with
a local company to routinely shred documents containing protected
information. The SSA Inspector General’s office interviewed the
individuals in possession of the shredders and concluded “the office
was not inappropriately destroying documents.” However, one of
those same individuals was later determined to have misled the OIG
on matters related to the broader investigation of the Huntington
office, and the agency appears to have later been unable to recover
numerous documents and emails requested by the Committee.

¢. Recommendations
The Report makes the following recommendations:

¢ ALJ Consideration of Prior Agency Decision. Judge Daugherty
ignored information provided in prior decisions denying benefits and
overturned those decisions by relying on information provided by Mr.
Conn and his network of doctors that the claimant was disabled. The
agency should ensure initial decisions made by the Department of
Disability Services (“DDS”) to deny benefits are well documented,
with specific evidence on why the claimant did not meet the agency’s
definition of disability. The agency should consider allowing the ALT
to contact the DDS examiner who made the prior decision in the
presence of the claimant’s representative to ask about the reasons for
the prior denial. The ALJ would remain responsible for providing a
de nove review of the claim.

¢ Strengthen ALJ Quality Review Process. Judge Daugherty’s
approved decisions were not subject to further review or the scrutiny
of the appellate process, since his awards of benefits were not
appealed by the claimant. It is important the agency strengthen and
expand the review of ALJ award decisions by the Quality Division of
the Office of Appellate Operations, and that Congress provide
adequate funding for that effort. The agency should conduct more
reviews during the year and improve ways of measuring the quality of
disability decisions. Such information should be made available to
Congress.
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e Reform the Medical-Vocational Guidelines. Almost all of Judge
Daugherty’s cases reviewed by the Committee were decided based on
the outdated medical-vocational guidelines, which have not been
changed since 1980. Those guidelines should be reviewed to
determine the reforms needed to update the guidelines to reflect
current life expectancy and related ability. Additional studies should
be conducted to evaluate whether the current guidelines utilize the
proper factors and if they appropriately reflect a person’s ability to
work.

¢ Prohibit Claimant Use of Doctors with Revoked or Suspended
Licenses. In some cases, the Conn law firm provided medical
opinions from a doctor whose licenses had been suspended or
revoked in another state. The agency should prohibit claimants from
submitting opinions by doctors whose services, under its existing
rules, the agency itself could not accept.

e Strengthen ALJ Analysis of Medical Opinions. Almost all of
Judge Daugherty’s decisions were based on a medical opinion
provided by an attorney-procured medical professional. Many times
those opinions were in direct conflict with other evidence in the
claimants’ files. SSA should provide specific training with regard to
how ALJs should use these types of opinions.

e Focused Training for ALJs. The Office of Appellate Operations,
Quality Division, should provide training to all ALJs regarding
adequate articulation in opinions of legal determinations. This
training should emphasize the proper way to analyze and address
these issues as required by law, regulation and agency guidance,
including how to address obesity and drug and alcohol abuse.

¢ OIG Review of Top Attorney Fee Awards. The SSA Inspector
General should conduct an annual review of the practices of the law
firms earning the most attorney fees from processing disability cases
to detect any abusive conduct. The review could include examining a
sample of RFC forms from the firm’s claimants to detect repetitive
language, reviewing the licensing history of the doctors used by the
law firm to provide medical opinions, and seeing if a disproportionate
number of the claimants represented by the firm had their cases
decided by a particular judge.

10
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II. INTRODUCTION

The Social Security Disability Insurance and Supplemental Security
Income programs were created to provide a level of financial security to
Americans who become too disabled to work. The programs are the
largest federal programs providing financial assistance to individuals
that meet the program’s definition of disability."" In recent years,
however, the programs have come under increased financial pressure as
budgets have tightened and beneficiary rolls have swelled. Fiscal Year
2012 saw the programs grow to support the largest number of
beneficiaries in their history, raising concerns that resources may not be
sufficient over the long run. At the end of August 2013, more than 14
million individuals were receiving SSDI, SSI, or both."

In addition to an aging workforce and economic downturn, the growth of
the disability rolls can be traced, in part, to a decision made in 2007 to
focus intensely on eliminating what was at that time a growing backlog
of cases.”” By 2006, the Social Security Administration (“SSA”) was
regularly receiving over 2.1 million applications for benefits per year,
many of which were taking years to resolve." The focus, after 2007, on
quickly reducing the SSA backlog increased the likelihood of poorly
reviewed claims.”

A briefreview of the application process is helpful in understanding why
the adjudication of these claims takes so long and how the backlog
developed.'® Individuals who apply for disability benefits are afforded

" See Social Security Administration, Benefits for People with Disabilities,
http://www.ssa.gov/disability.

12 See Social Security Administration, Research, Statistics, and Policy Analysis, Monthly
Statistical Snapshot, April 2013, Table 1, Number of People Receiving Social Security,
Supplemental Security Income or both, April 2013,
http://www.ssa.gov/policy/docs/quickfacts/stat_snapshot. For a more detailed explanation of the
financial challenges facing the Social Security Disability Insurance program, see the Minority
Staff Report, U.S. Senate Permanent Subcommittee on Investigations, “Social Security Disability
Programs: Improving the Quality of Benefit Award Decisions,” September 13, 2012,

http://www.hsgac.senate.gov/subcommittees/investigations/hearings/social-security-
ZMFT_J@MM&MA

13 See Social Security Administration, Press Releases, Social Security Administration Attacks
Disability Backlog, October 9, 2007, hitp://www.ssa.gov/pressoffice/pr/disability-backlog-

Fr.htm.

* The number of applications peaked in 2009 at over 2.9 million and fell over the past sevéral
years, See Social Security Administration, Selected Data From Social Security’s Disability
Program, http://www.ssa.gov/oact/STATS/dibStathtml. See also Social Security
Administration, Plan to Reduce the Hearings Backlog and Improve Public Service at the Social
Security Administration, September 13, 2007, http://www.ssa.gov/hearingsbacklog.pdf.

15 Minority Staff Report, U.S. Senate Permanent Subcommittee on Investigations, Committee on
Homeland Security and Governmental Affairs, “Social Security Disability Programs: Improving
the Quality of Benefit Award Decisions,” September 13, 2012,
http://www.hsgac.senate.gov/subcommittees/investigations/hearings/social-security-
administrations-disability-programs.

' For a detailed explanation of the application process for benefits under the Social Security
Disability Insurance program, see the Minority Staff Report, U.S. Senate Permanent
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several levels of review, each of which is de novo, meaning the claimed
is reviewed anew each time with no deference given to the prior denial
at the next level of review. The result is the applicant is given multiple
opportunities to prove they are eligible for the program. As such, if
someone is denied at the initial level and, in most states, again at the first
level of appeal called “reconsideration,” he or she may request a hearing
before one of the agency’s 1,500 administrative law judges (“ALJs”) in
SSA’s Office of Disability Adjudication and Review.'?

Administrative Law Judges give each case an independent de novo
review. This helps ensure a claimant’s appeal is looked at on the merits,
and that agency mistakes might be corrected. Unlike prior levels of
review, however, ALJs are supposed to engage in a detailed process that
involves collecting new evidence, holding live, on-the-record hearings
and drafting detailed decisions. While initial benefit determinations can
be made in a matter of months, decisions from ALIJs can take years.
From the time a claimant is denied at the initial level, it can take an
additional year or two before their claim is heard by an ALT at a hearing,
with still more time before the ALJ issues a decision.'® At the ALJ level
of appeal, the likelihood of a claimant being approved for benefits
increases, since the majority (on average 62 percent) of ALJ decisions
are historically allowances."”

In 2006, SSA officials noted the number of requests for ALJ hearings
had increased at an alarming rate over the past decade. From 1997 to
2001, the agency received 472,000 requests for ALJ hearings per year,
which rose to 564,000 per year from 2002 to 2006 — an increase of
nearly twenty percent.” Moreover, the number of days it took to
process cases at the ALJ level reached its highest level ever by 2005,
rising by nearly 141 days over a five year period.”! Processing times

Subcommittee on Investigations, Committee on Homeland Security and Governmental Affairs,
“Social Security Disability Programs: Improving the Quality of Benefit Award Decisions,”
September 13, 2012,

http://www.hsgac.senate.gov/subcommittees/investigations/hearings/social-security-
administrations-disability-programs.

7 Social Security Administration, Hearings and Appeals, Hearing Office Locator Office of
Disability Adjudication and Review, http://www.ssa.gov/appeals/ho_locator.html.

'8 The average processing time for a case at the ALJ level of appeal has fallen from 476 days in
October 2008 to 359 days 359 days in March 2011. See Social Security Administration, Office
of Inspector General, The Office of Disability Adjudication and Review’s Hearings Backlog and
Processing Times, Report A-12-11-21192, June 2011,
http://oig.ssa.gov/sites/default/files/audivfull/pdf/A-12-11-21192.pdf.

' See Social Security Administration, Office of Inspector General, The Social Security
Administration’s Review of Administrative Law Judges’ Decisions, Report A-07-12-21234,
March 2012, http://oig.ssa.gov/sites/default/files/audit/full/pdf/A-07-12-21234.pdf.

20 Plan to Reduce the Hearings Backlog and Improve Public Service at the Social Security
Administration, Sept. 13, 2007, http://www.ssa.gov/hearingsbacklog.pdf.

2! Report of the Social Security Advisory Board, “Improving the Social Security
Administration’s Hearing Process, September 2006,

http://www,ssab.gov/documents/HearingProcess.pdf.
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would later rise another 99 days by 2008, when it took 514 days between
an appeal and a hearing.*

Chart4 Average Hearing Processing Time, 1985 - 2005
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By 2007, however, as higher volumes of hearings resulted in longer
waiting times for claimants, pressure grew for the agency to eliminate its
backlog. During his confirmation hearing in January 2007 to become
SSA commissioner, Michael Astrue was told by Senate Finance
Committee members the backlog was “irresponsible” and an
“outrage.”> Mr. Astrue said addressing it was his top concern, and the
options were either a huge increase in SSA staff or “some radical change
in the system.”24 He committed to return later in 2007 to discuss his
recommendations for bringing the backlog down.?

Once the Senate confirmed Mr. Astrue, SSA began developing a plan of
action, which it made public in September 2007. In short, the plan
involved asking employees to do more, faster. The goal was to ensure
more cases were heard each year by spending less time on each case.

Over the following years, the agency saw an incredible turnaround in its
statistics, which appeared to show the plan was working. Wait times for
ALT hearings, which in fiscal year 2008 were 514 days, dropped to as
few as 353 days by 2012.%° Hearing decisions likewise skyrocketed

2 Social Security Administration, National Hearings Average Processing Time (FY 2008 ~ FY
2013), bttp://www.socialsecurity.gov/appeals/charts/National Hearing APT _FY2008-
FY2013_3rd_Qtr.pdf (last visited Sep. 27, 2013).

3 Hearing Before The Committee On Finance United States Sente on the Nomination of
Michael J. Astrue, To Be Commissioner of Social Security, S. Hrg. 110-222, 110th Cong. 18-19
542007), available at http://permanent.access.gpo.gov/1ps90778/393871%5b1%5d.pdf.

Id

25
I
28 Chart of the Social Security Administration, “National Hearings Average Processing Time
(FY 2008 — FY 2013), accessed May 21, 2013,
http://ssa.gov/appeals/charts/National Hearing APT FY2008-FY2013 2nd_Qtr.pdf.
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from 575,380 in 2008 to 820,484 in 2012 — a 43 percent increase.”” By
February 2011, Commissioner Astrue was able to announce that under
his watch, the agency had “reversed a trend of declining service and an
increasing backlog in our disability workloads.”**

At the same time, however, questions were being raised whether the
backlog plan was as successful as it appeared. The plan put enormous
pressure on SSA’s components to post big numbers, which they did. In
at least some instances investigated by the Committee, though, agency
employees appear to have done so by cutting corners and reducing the
attention given to each case and issuing questionable decisions.

During the years in which the backlog plan was in full swing, one SSA
office in particular stood out for its exceptional ability to produce huge
numbers, becoming one of the most productive in the nation. Located in
Huntington, West Virginia, the Huntington Office of Disability
Adjudication and Review was one of 149 “ODAR?” offices run by SSA
to handle disability cases needing ALJ review.”” While it is unclear if
the practices at Huntington ODAR were widespread, the office used
questionable and often inappropriate, means to clear cases through the
system. Many of these short-cuts appear to have violated Agency rules
and regulations.

The Social Security Administration divides all ODAR offices into
regions, with Huntington located in Region 3 reporting to the
Philadelphia Regional Office.”’ Huntington ODAR hears appeals from
claims originally denied by Social Security Field Offices in Ashland,
Pikeville, and Prestonsburg, Kentucky as well as in Huntington, West
Virginia, itself.®' As a general rule, disability cases are assigned to the
office closest to where a claimant lives.**

7 Chart of the Social Security Administration, “National Hearing Decisions (FY 2008 - FY
2013), accessed May 21, 2013,

http://ssa.gov/appeals/charts/National Hearing_Decisions FY2008-FY2013 2nd_Qtr.pdf:

B Social Security Administration, News Release, “Statement of Michael J. Astrue,
Comumissioner of Social Security, on the President’s Fiscal Year 2012 Budget Request,”
February 14, 2011, htip://www.ssa.gov/pressoffice/pr/fy12-budget-request-pr.html.

 The agency now has 165 ODAR Hearing Offices,
http://www.socialsecurity.gov/appeals/DataSets/archive/05_FY2013/05_July. Average Processi

ng_Time Report.html. .
3% Social Security Administration, Hearings and Appeals, Hearing Office Locator, Office of

Disability Adjudication and Review, Philadelphia Region 3,
gllt_tp://www.ssa.gov/apgeals/ho locator.html#vt=2.

ld
%2 To the extent possible, the location of the hearing site will be within 75 miles of the claimant’s
residence...A claimant should not be required to travel a significant distance to the hearing office
(HO) or another hearing site if a closer hearing site exists and there are no other circumstances
that prevent an ALJ from conducting the hearing at the closer hearing site. Hallex I-2-3-10,

“Scheduling Hearings,” http://www.socialsecurity.cov/QP_Home/hallex/1-02/1-2-3-10.html,
(May, 24, 2011).

14



191

The Huntington ODAR office is staffed with approximately 60 people,
including seven to nine judges at any given time. The remaining staff
supported the work of the judges. Attorneys assisted in reviewing case
files and writing decisions, while case technicians and other
administrative staff helped organize the many files and interface with
claimants. Each became deeply familiar with the operations of the
office, owing in large part to the heavy caseload they worked together to
clear.

Over time, several members of the staff began to grow concerned about
how Huntington ODAR was conducting its business. They felt the
pressure to move cases quickly, but noticed that to do so the office was
cutting corners, sometimes in inappropriate ways. Their concerns,
however, were overlooked even as the office continued to use
questionable practices.

The Committee’s two-year investigation finds the success of the
Huntington ODAR in achieving a high number of dispositions, or final
case decisions, rested in part on questionable case decisions and poor
oversight. The Social Security Administration, responding to
significant pressure to reduce the disability backlog, pressured ALJs to
decide cases quickly. Under this pressure to decide cases quickly, it
appears that many decisions from the Huntington ODAR office failed to
meet the quality standards required by law and regulation.

Case files reviewed by the Committee indicate that, while working to
decide cases quickly, several ALJs in Huntington ODAR placed little, if
any, scrutiny on the documentation provided to them by outside lawyers,
particularly the medical evidence supplied by doctors and other medical
professionals used by certain attorneys and representatives to evaluate
claimants,

Decisions made by Congress and top agency officials to prioritize
hearing cases quickly and reducing the agency’s backlog resulted in
questionable decisions by ALJs and created an opportunity for the
disability programs to be exploited.
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IIL. SSA PRESSURED ALJS TO DECIDE A HIGH NUMBER
OF CASES, BUT FAILED TO ENSURE THEY
PRODUCED QUALITY DECISIONS

The agency has long focused on the productivity of its ALJs. That focus
intensified in September 2007 following an agency plan to push the
judges to decide 500-700 cases a year. Caseload statistics were reported
to top regional offices each month and ODAR offices were under
enormous pressure to meet their monthly caseload targets.

Regional offices, however, appeared to place less emphasis on
determining whether the decisions reached by ODAR offices were
accurate and legally defensible. Many ODAR staff members felt that
the emphasis placed on meeting caseload targets came at the expense of
reaching high quality decisions.

a. The Agency Encouraged ALJs to Decide High
Numbers of Cases

The agency monitored the number of cases being decided by each
ODAR office by requiring monthly reporting to the regional offices. In
Huntington, the office reported to Regional Chief Administrative Law
Judge (“RCALJ”) Frank Cristaudo, the head of the Philadelphia Region.
Documents reviewed by the Committee showed Judge Cristaudo
questioned the productivity of the office as early as 1999. In an email,
Judge Cristaudo reached out to the Hearing Office Chief Administrative
Law Judge (“HOCALJ”), Charlie Paul Andrus and let him know the
office’s performance one month was inadequate. Judge Cristaudo said,
“[o]n first quick review, I am disappointed in your office’s November
[1999] performance. [Regional Office] staff will be contacting you for
an explanation and plans for improvement.”® In response, Judge
Andrus forwarded the email from the RCALJ to the entire Huntington
ODAR and encouraged the office to work harder.**

The emphasis on quantity continued. In a 2004 memorandum from
Judge Cristaudo to all Region III Hearing Office Chief Judges, Cristaudo
asserted “[o]ne of our greatest challenges is to achieve our disposition
goal.”*® The memorandum noted that “offices are encouraged to make
use of their creative talents to overcome obstacles...Our focus should be

3 December 2, 1999 email from RCALJ Cristaudo to Judge Charlie Paul Andrus, PSI-SSA-95-
032338-39, Exhibit 1.

1.

35 July 7, 2004 Memorandum from Frank Cristaudo, Regional Chief Judge, Region ITI
Philadelphia to Hearing Office Chief Judges, Hearing Office Directors, Region II1 - Philadelphia
on “Fourth Quarter Performance.” Exhibit 2.
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on what we need to do to get the job done.”® Finally, Judge Cristaudo
directed:

Offices should communicate the importance of meeting goals
to their judges and staff and seek individual and collective
commitment to achieving them. Staff should be aware of
what is individually and collectively needed to be successful.
Everyone needs to be aware of exactly how many cases are
needed to be pulled, scheduled, heard, decided and written
and be asked to work toward that objective. We need to think
of creative ways to celebrate when we pull, schedule, write,
hear and decide the number of cases needed to achieve the
daily, weekly, or monthly goals that we set. Achieving goals
can be satisfying and fun. When you come up with new
ideas, share them so other offices can have some fun too.”’

While each office was asked “to carefully monitor and report on its
progress toward meeting [its] goal,” the memorandum did not discuss, or
even menti